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Construction industry is
vulnerable to payment problems
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F3xR%E Payment Problems
o M TIERHR - Fik

Adversarial working relationship -
disputes
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Withheld payments

o N FERIBRETIRMNE
Dispute resolution - lengthy and costly
BE -~ EiZE?
How serious, extensive?

SR NG FE 201 1A
DEVB and CIC survey in 2011
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o RITHEIEE#200(E7T
Total outstanding payment : over $20 billion

Main Sub- .
Consultant | Supplier
contractor contractor i
wEEr | San ol PRE R

Outstanding
payment ($billion) 9.4 9.9 1.4 0.4
REFIA$SLO(ETT)
as % of total

business receipts 8% 12% 10% 5%
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Stakeholder’s view Developer comg&or cor?tlrjgc;tor Consultant | Supplier
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A very serious

problem 1% 11% 16% 8% 14%
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A serious problem 20 34% 41% 29% 3504
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Total 8% 45% 57% 37% 49%

é%& 0 0 0 0 0

db=L
ISR=

Background




AN RIE A Overseas SOPL

==

JiE UK 7Y o
(1996, 2009) New Zealand
(2002)
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(2004) Malaysia

(2012)
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Action Taken
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(2013)
N Australia
R ET New South Wales (1999)
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FE M Western Australia (2004) :
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LR, Northern Territory (2004),
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o IL[E]EL
Common features

> [FRER
Payment Rights

> SRR - AR
Mandatory Adjudication — rapid dispute resolution

> AEREKIMIE L

Suspension for Non-payment
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o SR NIZE S B 20125 AT T AE/INGH
DEVB and industry stakeholders formed a
working group in 2012

| | iNouster counci. HKIAC #Rmmirass
. Bisxaa Hong Kong International
Arbitration Centre
THE REALESTATE DEVELOPERS
ASSOCIATION OF HONG KONG
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THE HONG KONG
m I E IMSTITUTION OF EMGIMEERS
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U 1nd Weckanical Contracters Limited | ' BN CHBA
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a The Hong Kong Institute of Architects

The Association of Consulting Engineers of Hong Kong
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chartered
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Security of Payment Legislation
NSRS YT K

Improve payment practices in construction industry

> TAEAGERS ~ SrEIRE ~ AR A E] R R e 2B R Y
FI|fE1S70H
help contractors, sub-contractors, consultants
and suppliers to receive payments timely

> R Pk
rapid dispute resolution
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o NEMLIEHIR T
Improve cash flow in supply chain

o NE e
Improve operating environment

o TSRS ] S
Build up construction capacity and enhance
competition
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2 Scope
o BUR KIEEIETE o | BU Tt Fe b 2E

Government and specified statutory and/or public bodies
and corporations

> e EEE4

all contracts for procurement of construction activities

> JEAR] R R (P70t SRl &<

consultancy and supply (material and plant) contracts

> FE[E e R E ST B3E58

main and sub-contracts in the supply chain

> [IBEMEHEEL

i L
oral and written contracts LA
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o F. = K] Private Sector

> (E{E#EZE 500&THY "HrEsEY), TREGY
contracts for ‘new building’ > $5 million

> (E{E&ME SO5 TTHYRAR R AL IE (Vi K Asik) &Y
consultancy and supply (material and plant) contracts
> $0.5 million

> FE[E e KRS 858

main and sub-contracts in the supply chain

> DHEKRERIESY
oral and written contracts p L
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#tn Exclusion
o F. =5 K] Private Sector

> [HEAERE S005TTHY ' ¥Ry, THEEY

contracts for “new building” < $5 million

> ([E{EA M SOE TTAVRERRM & AEIE (YR B i) &4y
consultancy and supply (material and plant)
contracts < $0.5 million

> Bl REMEETR

renovation, maintenance and repair works
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28 Exclusion

o fE(RE - M%5 KRl 5435
Employment, financial services,
Insurance contracts, etc.

o 1FTFIRE AR A% ISR
Contracts entered into before
enactment of SOPL
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KPR Payment Provisions

o SHEETTHEHHRIE ¢
Contracting parties free to agree on :

>

TR SR

number of Progress Payments

NG
time to submit Payment Claims (time period
or milestones)

BT ELECHEIN A
basis for valuation of work

ZEE - IR
Key Features - Payment Rights
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o LEHNIIEETHH - BURRFIR A R PRIE PR B
If not specified in contract, or contract
provisions inconsistent with SOPL

(K PRIE R TRES (k2
SOPL default provisions apply
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Key Features - Payment Rights



TR Rk Default Payment Provisions

® fEfE{JZK Progress Payment

30 EH
30 calendar days
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Key Features - Payment Rights



FEUGK ~ IR REK
‘Pay when Paid’ clauses

o HEIR
will become unenforceable

> DU R 56 = 5 (3 E R S KB e A R A
payment conditional on payer receiving payment from
a third party

> RCAE G Bt & VB R B TR DL E
payment contingent or conditional on operation of‘any
other contract or agreement

> EME{LUERR Ll
other clauses with similar effect Zi B '

TE - TSRO, B B

Key Features — ‘Pay when Paid’ clause
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12 T FEAI] Right to Suspension
® JZH Y

Non-payment of
> KO FERYRESE HYEE

sums admitted in Payment Response
> B B HRAAER

sums decided by adjudicator

o UHFEEIE TIFAERE
Suspend or reduce rate of works progress

o SO/ T{F KRN A A — A LHIE £
5 or 10-working day written notice to non-paying
party and site owner
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Key Features — Suspension
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[= T Suspension

o ET—AEE
Suspending party entitled to

> FHNTHALISER S (T
additional time to complete their obligations

> BRMIBESZ

costs and expenses
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Key Features — Suspension
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=7 Adjudication

o SR
Mandatory

> A AEEIEL NHET

proceed even if other party did not respond

o FEIHIE
Scope of adjudication

> HEHR SRR

disputes arising out of Payment Claims

> HEEE T
disputes relating to extension of time
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Key Features — Adjudication
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o H{EHETE
Appointment of adjudicator

> AEEIERTES 24 ER
by agreed adjudicator nominating body (ANB)
In contract

> BE RIS w R EA R E
by agreement after dispute and right to
adjudicate has arisen

> THaxdE S EIeYERe — TARE L
by default ANB — Hong Kong International
Arbitration Centre
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Key Features — Adjudication
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Costs

> HHEH - HERERRE
Adjudication cost — adjudicator to decide

> EEERH - HY¥ TS EEKEE

legal costs — each party to bear own legal costs
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Key Features — Adjudication



ein R Right to Adjudication

RG-S
Payment Claim
ERTHSE
N N Dispute relating to
PRI TR Extension of Time (EOT)
Payment Response served on time?
Y l N
P A B R PR e ERT
A G=Eiwc] N
All amounts admitted ERERAF 28 H NIRsEETH

and no set off?
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Right to Adjudication
within 28 calendar days

Paid on time?
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Key Features — Adjudication



3 - BFEZE Adjudication — timeline

ZEFHUR S YNl
Appointment Respondent to SELp B
of Adjudicator serve Response Adjudicator’s
B BRAE Decision
Notice of
Adjudication WSk SR
HE—20 IR
Further submissions
if Adjudicator allows
S{ETIERA 201 TAE R (BB AR ) 201l TAERA (FFEk A Al ER)
within within 20 working days within 20 working days
5 working days (extendable by Adjudicator) (extendable by Adjudicator)
\ Y J
MESSELER 0 g extension
BEESEHERTER

granted by adjudicator 25
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Key Features — Adjudication



57 Appeal

o N BT AT aliEem A BT
party not satisfied with adjudicator’s decision
may go to court or arbitration

o HHEIZAEEIRZERT 2 AR AN
meanwhile, paying party is obliged to pay the
adjudicated amount
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Key Features — Adjudication



o GI¥IZEEEHIGiHE
Safeguard against ‘ambush’

> WNHAE e 2288 HINTe s
notification within 28 calendar days of
disputes arisen

> B EMHE R AR RAR
longer adjudication period than other
countries
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Key Features — Adjudication



> HwE A AR EER AR TSR T
o<gs
adjudicator may disregard submissions that
should have been provided before adjudication

> W KBS BAERE - A BE AT E 3k
o BEE A TR
where an adjudicator considers a dispute too
large and complex to be decided fairly, he may
resign
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o N iianad: 20156 H1H £8H31H
Public consultation from 1 June to 31 August 2015
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Public Consultation 7 1
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Consultation Period: June 1 —August 31, 2015
Faruhei M 518 R F (www. devb.gov. hiisop)

R W R R
Consultation Paper: Development Bureau website (www.devb.gov.hk/sop)
Fublic Enquiry Service Centres of Home Affairs Depart

(il Public Forums:

W—Ig: 20157 R1BE (EH7) (FFIS#55) sl i S
ARHHE D

1st session™: July 18, 2015 (Sat)(3 - 5 pm)
Tai Hang Tung Community Centre
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2nd session: August 1, 2015(Sat)(3 — 5 pm)

‘Causeway Bay Community Centre .' 3 BEA
) . ~ ) ! Development Bureau 201561
MRS HAL (AT - 3500 8377)
Registration is required for public forums (Tel: 3509 8377)
=LURAGESIRAT » AP MM -
* To be conducted in Cantonese with simultanecus English interpretation.

\ BER

" Development Bureau




Hi%B

{Mﬁﬂ@ﬁﬁﬁﬂﬁﬁﬁﬁ&§iﬁ%ﬂM-ﬁ&ﬁﬁﬁ@ﬂ%ﬂmﬁ%ﬁﬁ

w—W LM SRB AR I AR
S Bl T AR B

1 Q%H BE&
S I = WWW-deVb.gOV.hk/SOp 5201548 A31H
i T MBUT SRR T H R

e bl -

Visit www.devb.gov.hk/sop
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