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	SECTION 1 INTRODUCTION
	1.1 General
	1.1.1 The Development Bureau (“DEVB”) aims to deliver quality public works projects in a safe, timely and cost-effective manner.  While maintaining the openness, fairness and competitiveness of the tendering process, the procurement system as a whole ...
	1.1.2 In view of the vast volume of public works contracts to be delivered, DEVB has established the List of Approved Contractors for Public Works (the “List”) and the List of Approved Suppliers of Materials and Specialist Contractors for Public Works...
	1.1.3 By nature of works, the List comprises five categories: Buildings, Port Works, Roads and Drainage, Site Formation, and Waterworks; and the Specialist List comprises some 50 categories as at the date of the current version of the Contractor Manag...
	1.1.4 To support the procurement of public works contracts, DEVB, with the assistance of the Managing Departments, administers the List and the Specialist List through the following processes:
	(a) assessing a contractor’s technical and financial capabilities at the time of application for admission to the List / Specialist List;
	(b) further financial vetting before recommending the award of a contract to a contractor;
	(c) monitoring the contractor’s performance and, as appropriate, financial capabilities periodically;
	(d) taking regulating actions against the contractor as necessary;
	(e) reviewing the contractor’s technical and/or financial capabilities when there are any significant changes to the contractor’s company which may affect the contractor’s listing status; and
	(f) confirming the suitability of retaining the contractor on the List / Specialist List on a triennial basis.
	1.1.5 The guidelines and procedures pertaining to administration and monitoring of the performance of contractors and suppliers on the List and the Specialist List are consolidated into the Handbook.  DEVB reserves the right to amend the provisions st...
	1.1.6 By making an application for admission to the List and/or the Specialist List under any category, the contractor unconditionally accepts the provisions stipulated in the Handbook and any future amendments or additions thereto.  Failure or refusa...
	1.1.7 A contractor on the List and/or the Specialist List is required to submit updated company information (including but not limited to updated partnership agreements if applicable) upon request of DEVB or the Managing Department for reviewing his l...
	1.1.8 A contractor on the List and/or the Specialist List shall be responsible for the good behaviour of his employees, agents and subcontractors in relation to any public works contract under his control.  The contractor shall advise his employees, a...

	1.2 Effective Date
	1.2.1 This Handbook was first promulgated via Works Bureau Technical Circular (WBTC) No. 5/2001 – Contractor Management Handbook in 2001 and thereafter is updated as and when needed.  The current version of this Handbook took effect from 1 March 2021....

	1.3 Effect on Existing Technical Circulars
	1.3.1 The relevant Technical Circulars which have been superseded or subsumed by this Handbook or shall be read in conjunction with this Handbook are listed in Appendix 1.  The prevailing Technical Circulars are available at DEVB’s website: https://ww...

	1.4 Amendments in this Revision
	1.4.1 Changes incorporated in the previous revisions of this Handbook are listed in the Revision Sheet and the details of amendments are available at DEVB’s website: https://www.devb.gov.hk/en/construction_sector_matters/contractors/index.html.
	1.4.2 The major amendments made in this Revision of the Handbook are listed below for ease of reference:
	1.4.3 The revised tender and probationary limits for the contractors on the List and the Specialist List shall take effect from 1 March 2021.  For contracts with the first date of invitation for tender being before the effective date of the revised te...
	1.4.4 The revised financial criteria for contractors on the List and the Specialist List shall take effect from 1 March 2021.  Existing contractors on the List and the Specialist List will be given a grace period of 12 months after which they are requ...
	1.4.5 The revised admission/ confirmation/ promotion/ retention management and technical requirements for the contractors on the List and the Specialist List in Section 2 and Section 3, Appendices 2A and 3C shall also take effect from 1 March 2021.  E...
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	SECTION 3 RULES FOR ADMINISTRATION OF THE LIST OF APPROVED SUPPLIERS OF MATERIALS AND SPECIALIST CONTRACTORS FOR PUBLIC WORKS
	3.1 General
	3.1.1 The List of Approved Suppliers of Materials and Specialist Contractors for Public Works (“the Specialist List”) comprises contractors who are approved for carrying out public works in one or more of the categories.  The categories, classes and g...
	3.1.2 The Managing Department for a category is the department most closely connected with that particular type of work and is responsible for servicing and monitoring the performance of all contractors within that category.  The Managing Department f...
	3.1.3 Some contractors within a category are further divided into classes according to the type of works within that particular category, and groups according to the value or number of contracts for which they are normally eligible to tender.  For cat...

	3.2 Group Tender Limits
	3.2.1 Group Tender Limits are applicable to 9 categories of works in the Specialist List.  They are periodically adjusted and are currently set as shown in Appendix 3A.

	3.3 Admission
	3.3.1 The suitability of a contractor for admission to one or more of the categories and in a particular group on the Specialist List is assessed on the basis of both the contractor’s global business activity and his activity in Hong Kong.  A contract...
	3.3.2 Application details and other relevant information (including the updated Specialist List) can be found in the website of DEVB via the following link:
	https://www.devb.gov.hk/en/construction_sector_matters/contractors/index.html.
	3.3.3 Applications from contractors for admission to the Specialist List can be submitted at any time, and should be addressed to “Professional Services Unit, Development Bureau, 15/F, West Wing, Central Government Offices, 2 Tim Mei Avenue, Tamar, Ho...
	3.3.4 For the admission to those categories0F  on the Specialist List requiring a long period of trial installation, plant trial, site demonstration and/or factory visit, Managing Departments are required to establish a “pre-application vetting mechan...
	3.3.5 Upon receipt of an application by DEVB, the following procedures apply:
	(a) Except those applications for categories for which financial checking are not required (see paragraph 3.3.6 below), the Finance Section of DEVB will investigate whether the applicant meets the financial criteria as set out in Appendix 3B.  If the ...
	(b) (i)  The Managing Department will investigate whether the applicant has met criteria in respect of safety, experience, management, staff employment, integrity and other technical requirements for each particular category, group and class applied f...
	(ii)   For the avoidance of doubt, if an applicant applies for more than one category, only one Managing Department, usually the one responsible for the highest group applied, will conduct the vetting of safety, management and integrity requirements....
	(iii) Upon receipt of all necessary supporting information and documents for the application(s), the Managing Department should submit a recommendation to DEVB normally within three calendar months from the date of referral to the Managing Department...
	(iv) If the Managing Department considers that the applicant has not provided sufficient information to support its application or if the Managing Department has any doubt on the information provided by the applicant, the Managing Department may requ...
	(v) Should the applicant disagree with the Managing Department’s rejection decision referred to in the sub-paragraph (b)(iv), he may write to the Managing Department within two weeks of receiving the rejection letter, to request for reconsideration o...
	(c) Admission will be subject to the applicant meeting the financial criteria, having the appropriate technical and management capabilities and in all other ways being considered suitable for admission in the Specialist List.  For the avoidance of dou...
	3.3.6 Financial checking is not required for applicants of the following 12 categories but shall be subject to review from time to time (see also paragraph 7.6.2):
	(a) Broadcast Reception Installation
	(b) Catering Equipment Installation
	(c) Fabrication of Unfired Pressure Vessels
	(d) Land, Engineering and Hydrographic Survey Services
	(e) Liquefied Petroleum Gas Installation
	(f) Radio Electronics Installation
	(g) Repair and Restoration of Historic Buildings
	(h) Soil and Rock Testing
	(i) Survey of Government Land Pressure Receivers subject to Steam and Air Pressure (but excluding Steam Boilers)
	(j) Survey of Government Land Steam Boilers
	(k) Survey of Lifting Appliances and Lifting Gear
	(l) Uninterruptible Power Supply Installation
	3.3.7 If an application is successful, admission to the Specialist List will be notified in writing to the applicant by DEVB.  The letter of notification will specify the category or categories to which the applicant has been admitted, his group, clas...

	3.4 Re-Admission
	3.4.1 A contractor who has been removed from any category under the Specialist List for financial reasons or for failure to submit a tender within a period of three years under sub-paragraph 5.2.3(b)(vi) below may be allowed to apply for re-admission ...
	3.4.2 A contractor who has been removed from the Specialist List due to misconduct should submit with its re-admission application proof of successful completion of integrity training course1F , and establishment of an integrity management system (IMS...
	3.4.3 A contractor re-admitted under paragraph 3.4.2 above is required to upkeep the operation of the IMS and provide proof of complying with all the IMS requirements thereafter during the probation period or the three-year period starting from the da...

	3.5 Probationary Status
	3.5.1 Some categories of works have probationary status.  Probationary contractors are eligible to tender and for the award of contracts in each of the categories, classes and/or groups to which they have been admitted on probation, subject to the rul...

	3.6 Confirmation
	3.6.1 A probationary contractor may apply for confirmation in writing to DEVB when he has satisfactorily completed or executed works appropriate to his probationary status in accordance with the criteria for confirmation in Appendix 3C.  The timeframe...

	3.7 Promotion
	3.7.1 A confirmed contractor wishing to be promoted to the next higher group in a particular category and class may apply in writing to DEVB.  The timeframe and procedures of submitting a recommendation are the same as those given in paragraph 3.3.5 a...

	3.8 Retention
	3.8.1 For the purpose of retention on the List, and without prejudice to other provisions in this Handbook, the contractor is reminded to submit the following information:
	(a) all company information required under paragraph 1.1.7 and Section 6;
	(b) all information required for verifying and updating the Contractor Profile as detailed in paragraph 3.8.2 below; and
	(c) annual audited financial statements or half-yearly management accounts as required in paragraph 3.9.1 below.
	3.8.2 All contractors on the Specialist List are required to verify and update the Contractor Profile at a 3-year interval upon notification from DEVB.  Within one month upon receipt of such notification, a contractor shall submit a duly signed declar...

	3.9 Submission of Accounts
	3.9.1 All contractors, except those under the 12 categories of works as listed in paragraph 3.3.6 above, shall submit a copy of their unconsolidated audited financial statements annually to DEVB.  In respect of the contractors who are also Group C con...
	3.9.2 Contractors are required to provide additional financial information as and when required to enable the Finance Section of DEVB to carry out ad hoc financial assessment.


	06-Section-4
	SECTION 4 REPORT ON CONTRACTOR’S PERFORMANCE
	4.1 General
	4.1.1 The standard proforma of the report on contractor’s performance is attached at Appendix 4A.  The report should be completed in accordance with the Guidance Notes attached at Appendix 4B.  The category codes are shown in Appendix 4C.

	4.2 Central Record System
	4.2.1 A computerised Central Record System (i.e. Contractor Management Information System (“CMIS”)) is maintained by DEVB to monitor the workload, performance, listing and financial status of contractors entering into contracts with the Government for...
	4.2.2 Reports that have been held by DEVB for more than 5 years will be destroyed provided that 10 subsequent reports are held on the contractors for the same category.  Copies of reports held by a department may be retained as long as it is deemed ne...
	4.2.3 The Central Record System so established provides readily available information for contractor management and tender assessment purposes.  It is imperative to keep updated information in the system.

	4.3 Managing Department
	4.3.1 Please refer to paragraphs 2.1.2 and 3.1.2 above for the role of the Managing Department.
	4.3.2 Managing Departments shall receive copies of all Adverse reports on contractors in the relevant category.  If, after comparing all the reports (including the Adverse reports) on a particular contractor in the category, the Managing Department ha...

	4.4 Reporting Department
	4.4.1 The department which controls a contract and prepares the reports on the contractor’s performance on that contract is referred to as the Reporting Department.
	4.4.2 After having given the reports appropriate consideration, the Reporting Departments shall send the copies of all Adverse reports to SEO(PS), DEVB for inclusion in the Central Record System.
	4.4.3 Where the Reporting Department does not assume the role of the Managing Department, it is important that the Managing Department is fully aware of the existence of the contract and is kept fully informed of the contractor’s performance.  The Rep...
	4.4.4 In addition, Reporting Departments shall send copies of all Adverse reports to all other Works Departments and Housing Authority.  If any department requires further details with respect to an “Adverse” report, that department shall approach the...

	4.5 Reports on Contractors’ Performance
	4.5.1 Regular reports on contractor’s performance are required for all current contracts.  Domestic sub-contracts and minor works will not be included in the performance reporting system of DEVB, but departments may maintain their own records of sub-c...
	4.5.2 Subject to paragraphs 4.5.3, 4.5.5 and 4.5.6 below, the reports should normally be quarterly from the commencement of the Works until the issue of the Maintenance Certificate or the Defects Liability Certificate, or until completion of all Works...
	4.5.3 It is noted that there may be few activities taking place in the very early period of a contract.  To address this situation, the Reporting Officer shall generally not be required to prepare a report on a contractor’s performance for a reporting...
	4.5.4 For reporting of contractors’ performance during the maintenance or defects liability periods, “Attitude to claims” and a minimum of four out of the ten major aspects of performance shall be assessed and rated.  It should be noted that the perfo...
	4.5.5 After the Maintenance Certificate or the Defects Liability Certificate has been issued, quarterly reports are no longer required.  Instead, except for term contracts for which no further reports are required, a report on contractor’s performance...
	4.5.6 If a contractor’s overall performance is poor and close monitoring is desirable, additional six-weekly intervening reports between the normal reporting periods may be made by the Reporting Officer provided that the contractor shall be given writ...
	4.5.7 The reports should be prepared by the Supervising Officer’s/Engineer’s/Maintenance Surveyor’s Representative1F  and be agreed by the Supervising Officer/Engineer/Maintenance Surveyor3.  Where a consultant is named as the Supervising Officer/Engi...
	4.5.8 The circulation of reports and correspondence relating to reports shall be classified as Restricted (Administration).

	4.6 Review of Reports on Contractors’ Performance
	4.6.1 General
	(a) Two levels of Contractors’ Performance Review Committees, namely Reporting Review Committee (“RRC”) and Managing Review Committee (“MRC”) are established to ensure that reports on contractors’ performance are properly reviewed and considered, part...
	(b) The RRC shall be established within the Reporting Department to review the performance of all the contractors undertaking works for the department.  It will endorse/amend the Supervising Officer/Engineer/Maintenance Surveyor’s assessment and forwa...
	(c) Where a Managing Department employs only contractors from the categories it manages, it may combine the two committees into a single Reporting/Managing Review Committee. However, if other departments employ contractors from the categories the Mana...
	(d) Where a department establishes RRCs for one or more of its Offices, rather than a departmental RRC, the Office Reporting Review Committees shall send copies of the report and recommendations direct to the relevant MRC.  Reports with recommendation...
	4.6.2 Reporting Review Committee
	(a) Membership shall be: - Chairman : a D2 officer or above
	Secretary : Senior professional officer or above
	Members : at least a D1 officer or above and one other   officer of at least professional rank
	(b) Functions: -
	(i) The RRC should preferably review the reports on all contracts under its jurisdiction.  However, this may not be practicable for some departments, who have a large number of small contracts.  The RRC should, however, review and endorse/amend at lea...
	(ii) The Supervising Officer/Engineer/Maintenance Surveyor may be in attendance as the RRC requires and should normally be so when an Adverse report has been given.  In addition, when the Supervising Officer’s/ Engineer’s/Maintenance Surveyor’s Repres...
	(iii) The RRC shall decide which reports are to be confirmed as Adverse reports and endorsed accordingly by the Chairman.  The reasons for amending the Supervising Officer’s/Engineer’s/Maintenance Surveyor’s assessment must, when applicable, be record...
	(iv) With respect to Adverse reports, the RRC shall decide, in consultation with the Supervising Officer/Engineer/Maintenance Surveyor what action should be taken or recommended to the Managing Department.  In any event, the Chairman shall write to th...
	(v) The secretary shall send copies of all Adverse reports, duly endorsed, to SEO(PS), DEVB and to the secretaries of the appropriate MRC together with details of any action being taken as a result of Adverse reports and/or any recommendations for sus...
	(vi) When an interview with the contractor by the Reporting Department is considered necessary as a result of Adverse reports, the Chairman or his representative will interview the contractor.
	(vii) The Chairman shall keep the relevant MRC fully informed of interviews held and any action taken.
	4.6.3 Managing Review Committee
	(a) Membership shall be: - Chairman : D3 or above
	Secretary : Senior professional officer or above
	Members : at least a D2 officer and one other officer of     at least senior professional rank
	(b) Functions: -
	(i) The secretary shall maintain a record of all reports on contractors’ performance in the relevant categories and lists.
	(ii) The MRC shall review the overall performance of each contractor who receives an Adverse report by referring to all the current reports on that contractor’s performance in the relevant category or list.  After considering the action being taken an...
	(iii) For mandatory suspension, downgrading or removal, the Director or the Deputy Director of the Managing Department, or the Chairman of the MRC should interview the contractor prior to a recommendation being made to DEVB.  The Supervising Officer/E...
	(iv) For voluntary suspension, the Chairman of the relevant RRC should interview the contractor if requested to do so by the Director of the Managing Department.  The contractor shall send written confirmation of his acceptance of voluntary suspension...
	(v) As soon as the MRC has considered the reports, the secretary shall forward to DEVB the minutes of the MRC’s consideration of Adverse reports.
	4.6.4 Timetable for Reporting on Contractors’ Performance
	(a) Subject to paragraphs 4.5.5 and 4.5.6 above, the reporting date shall normally be the last day of February, May, August and November.
	(b) On or before the third working day after the reporting date (Saturdays not being counted as working days), the Reporting Officer shall prepare and send the soft copy of the performance report together with a duly signed hard copy to the secretary ...
	(c) At the same time, the contractor shall be sent an advance copy of both Parts I and II of the report on contractor’s performance, after agreement by the Supervising Officer/Engineer/Maintenance Surveyor or endorsement by an officer at D1 rank or ab...
	(d) In the event of disagreement with the grading in the performance report, the contractor should notify the RRC on or before the 6th working day after the reporting date (Saturdays not being counted as working days) and submit written representation...
	(e) On or before the thirteenth working day after the reporting date (Saturdays not being counted as working days), the RRC shall complete the review on all the reports except those where the contractors have indicated disagreements in accordance with...
	(f) Subsequent to notifying the RRC of his disagreement with the grading in the performance report in accordance with sub-paragraph (d) above, the contractor should submit written representations to the RRC for a review of the grading by fax or by han...
	(g) If the RRC intends to alter any grades in the performance report, it shall notify the contractor its intention in writing on or before the fourteenth working day (Saturdays not being counted as working days).  In the event of disagreement with suc...
	(h) On or before the twenty-sixth working day after the reporting date (Saturdays not being counted as working days), the RRC shall complete the review on the disagreement of the contractor with the grading in the performance report or its proposed al...
	(i) On receipt of the reviewed Adverse reports from the RRC, the MRC shall conduct further review on such reports, the actions being taken and the recommendations made by the RRC.  The minutes of the MRC meeting and copies of the reports (where applic...
	(j) When additional six-weekly intervening reports between the normal reporting periods are required pursuant to sub-paragraph 5.4.5 (b) (iv) of Section 5, the Reporting Officer shall proceed with such reporting once the notification has been sent in ...
	(k) When reports are being made for periods with reporting dates different to the normal quarterly reporting dates, the Supervising Officer/Engineer/ Maintenance Surveyor should complete the report within the time frame mentioned in sub-paragraph 4.6....
	(l) It is recommended that MRCs should fix the dates of their normal review meetings at least twelve months in advance and advise all RRCs such that all appropriate representatives will be made available to attend MRC meetings if required.
	(m) The above timetable is illustrated in Appendix 4D.  To facilitate timely generation of performance rating, the Reporting Department shall complete all actions including those involving disagreement with proposed alterations and upload all the perf...
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	SECTION 5 REGULATING ACTIONS
	5.1 General
	5.1.1 The List, Specialist List and the associated regulatory regime are put in place to ensure that certain standards of financial capability, expertise, management, quality and safety are maintained by the contractors carrying out Government works. ...
	5.1.2 The Secretary for Development reserves the right to remove any contractor from the List and/or the Specialist List or take other regulating action against a contractor such as suspension, or where applicable, downgrading to probationary status o...
	5.1.3 Circumstances which may lead to the taking of regulating actions include, but are not limited to: -
	(i) unsatisfactory performance;
	(ii) failure to submit a valid competitive tender for a period of three years;
	(iii) failure to submit accounts or meet the financial criteria within the prescribed time;
	(iv) failure to answer queries or provide information relevant to the listing status of a contractor on the List and/or the Specialist List within the prescribed time;
	(v) misconduct or suspected misconduct;
	(vi) winding-up, bankruptcy or other financial problems;
	(vii) poor site safety record;
	(viii) failure or refusal to implement an accepted tender;
	(ix) poor environmental performance;
	(x) court convictions, such as contravention of site safety legislation and Employment Ordinance and employment of illegal workers;
	(xi) failure to employ the minimum number of full time management and technical personnel;
	(xii) violation of laws;
	(xiii) poor integrity of his employees, agents and sub-contractors in relation to any public works contract;
	(xiv) public interest;
	(xv) public safety and public health;
	(xvi) serious or suspected serious poor performance or other serious causes in any public or private sector works contract;
	(xvii) failure to comply with any of the provisions in this Handbook giving rise to reasonable suspicions as to the capability or integrity of the contractor;
	(xviii) failure to provide proof of complying with all the IMS requirements for the purpose of upkeeping the operation of the IMS.
	5.1.4 The following Sub-sections set out the guidelines for administration and the circumstances under which regulating action against contractors may be warranted.  They apply to contractors/suppliers on both the List and the Specialist List.  In the...

	5.2 Removal, Suspension, Downgrading or Demotion of Contractors
	5.2.1 Letters notifying contractors of their removal, suspension, downgrading or demotion from the List and/or the Specialist List will be issued only by DEVB and be signed by the Deputy Secretary for Development (Works).
	5.2.2 If the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture is under suspension from...
	5.2.3 As a general requirement, when a case arises in a public works contract which warrants taking of regulating action against a contractor/supplier on the List and/or Specialist List, the department (“the department concerned”) which administers th...
	(a) Circumstances warranting removal from all categories in which the contractor is listed
	(i) Serious misconduct.
	(ii) Complicity in the serious misconduct of an employee, agent or sub-contractor.
	(iii) Removal by the Registered Contractors' Disciplinary Board from the Contractors' Register maintained under the Buildings Ordinance.  If a contractor is disciplined by the Registered Contractors' Disciplinary Board, the Director of Buildings shall...
	(iv) Bankruptcy and winding up of business.
	(v) Poor performance or other serious causes which is/are considered by the Secretary for Development as serious in any public or private sector works contract.
	(b) Circumstances warranting removal from a particular category
	(i) Failure to submit a competitive tender within a period of three years in any category despite being eligible to do so, or submission of non-conforming tenders on three or more occasions within a period of three years in any category; provided that...
	(ii) Withdrawal of tenders in a category within the tender validity period therefor on two or more occasions within a 12-month period as stipulated under Sub-section 5.13 below.
	(iii) Poor site safety record in a category.
	(iv) Poor performance in a category, normally but not necessarily on more than one contract.
	(v) Failure to obtain Quality Management System certification after having been suspended for three years (including voluntary and mandatory suspension).
	(vi) Failure to submit a tender in a category within a period of three years despite being eligible to do so.
	(vii) Failure/continued failure to satisfy requirements on the management and technical capability after having been suspended from tendering in a particular category under sub-paragraph 5.2.3(d)(v) below.
	(c) Circumstances warranting mandatory suspension from tendering in all categories (Unless otherwise directed by DEVB, a review should be carried out by the Managing Department at appropriate timing prior to the expiry of suspension period.)
	(i) Misconduct or suspected misconduct.
	(ii) Indications of cash flow problems (care must be taken that suspension on these grounds will not aggravate the problems).
	(iii) Poor performance, where it is desirable to ensure that the contractor completes his current commitments before undertaking further projects.  Guidelines for monitoring of performance in Sub-section 5.4 below should be followed prior to a recomme...
	(iv) Suspected serious poor performance or other serious causes in any public or private sector works contract.
	(v) Poor environmental protection record.
	(vi) Poor site safety record.
	(d) Circumstances warranting mandatory suspension from tendering in a particular category (Unless otherwise directed by DEVB, a review should be carried out by the Managing Department at appropriate timing prior to the expiry of suspension period.)
	(i) Poor performance in a contract.  Guidelines for monitoring of performance given in Sub-section 5.4 below should be followed prior to a recommendation for suspension.  While poor performance in a particular category will generally warrant suspensio...
	(ii) Poor site safety record in a category.
	(iii) Failure to comply with the provisions for employment of Technician Apprentices and Building and Civil Engineering graduates as required.
	(iv) Failure to comply with the provisions for employment of sub-contractors registered under the Specialist Trade Contractors Registration Scheme of the Construction Industry Council as required.
	(v) Failure to submit information and/or satisfy requirements on the management and technical capability.
	(vi) Failure to obtain Quality Management System certification as required.
	(vii) Withdrawal of tenders in a category within the tender validity period therefor on two or more occasions within a 36-month period as stipulated under Sub-section 5.13 below.
	(viii) Failure to submit Sub-contractor Management Plans as required.
	(e) Circumstances warranting downgrading or demotion in a particular category
	(i) Poor performance, normally but not necessarily on more than one contract (in the case of probationary contractors in the lowest groups, this will normally warrant removal from the List and/or the Specialist List).
	(ii) Failure/continued failure to satisfy the requirements on the management and technical capability after having been suspended from tendering in a particular category under sub-paragraph 5.2.3(d)(v) above but the management and technical capability...
	5.2.3A Further to the above paragraph 5.2.3, removal or suspension from the List and/or the Specialist List or from a particular category thereof will normally prohibit a contractor from acting as a sub-contractor on a public works project, unless:
	(a) the contractor concerned has been awarded the sub-contract at a time prior to the effective date of his removal or suspension from the List and/or the Specialist List; or
	(b) the removal or suspension of the contractor concerned from the List and/or the Specialist List was due to reasons in accordance with Sub-section 5.5 or 5.6 below; or
	(c) the works to be undertaken by the contractor as a sub-contractor is NOT specified in a public works contract to be supplied or carried out by contractor on the List and/or the Specialist List.
	5.2.4 For the purpose of paragraphs 5.1.3(v), 5.2.3(a)(i) and 5.2.3(c)(i) in determining whether a contractor has committed acts of serious misconduct, misconduct or suspected misconduct, the acts or omissions of:
	(a) a director of a contractor (if the contractor is a company) or a partner in a contractor (if the contractor is a partnership) or a participant/shareholder of a joint venture contractor; or
	(b) any person who, under the immediate authority of the board of directors of the contractor, exercises managerial functions; or
	(c) any employee, agent or sub-contractor of the contractor (other than the persons referred to in (a) or (b) above), if the contractor has knowledge (actual or implied) or ought to have known or is being reckless as to the serious misconduct, miscond...
	shall be deemed to be the acts or omissions of the contractor.
	5.2.5 (a) For the purpose of paragraphs 5.1.3(v), 5.2.3(a)(i), 5.2.3(a)(ii), 5.2.3(c)(i) and 5.2.4,  “misconduct” means any unlawful behaviour involving corruption or fraud or  breach of faith whether or not the person charged with an offence is convi...
	(b) For the purpose of paragraph 5.2.4(c), “reckless” means “heedless of the risks of  misconduct where the person can foresee, or should reasonably have foreseen, some probable or possible harmful consequence of risks but nevertheless decides  to co...
	(c) For the avoidance of doubt, “sub-contractor” referred to in paragraphs 5.1.3(xiii),  5.2.3(a)(ii) and 5.2.4, and this paragraph includes all tiers of sub-contractors, and  employees and agents of all tiers of sub-contractors.
	5.2.6 Pursuant to paragraphs 2.4.3 and 3.4.3, a contractor failing to provide proof of complying with all the IMS requirements for the purpose of upkeeping the operation of the IMS will be mandatorily suspended from tendering in all categories. The co...
	5.2.7 The Secretary for Development may additionally initiate regulating actions on contractors under the following circumstances:
	(a) Persistent convictions pertaining to site safety and other construction activities;
	(b) Repeated failure to submit accounts and supplementary information and satisfy retention requirements in force at the time;
	(c) Be convicted of illegal worker offences for more than two times within a rolling 12-month period;
	(d) Contravention of the Employment Ordinance;
	(e) Contravention of the Competition Ordinance (Cap. 619).
	5.2.8 Notwithstanding paragraph 5.2.3 above, the department concerned and/or the Managing Department should take note of the following requirements to facilitate the timely action to be taken by DEVB: -
	(a) Departments concerned should report immediately to DEVB (Attention: Principal Assistant Secretary (Works)4) cases of prosecution and/or conviction of integrity-related offences involving contractor(s) in relation to contracts under their purview w...
	(b) For any cases involving more than one department concerned and/or Managing Departments, DEVB may assign a department to take a leading role in following up the case.
	(c) For any cases involving serious or suspected serious poor performance of the contractor, or other serious causes in respect of any non-Government construction contracts, DEVB may assign an appropriate department to conduct an investigation and mak...
	(d) For the purpose of recommending an appropriate regulating action(s) (e.g. the period of suspension commensurate with the severity of the case) to DEVB in accordance with paragraph 5.2.3, the following factors should be considered: -
	(i) the facts and circumstances giving rise to the case which warrants the consideration of taking regulating action;
	(ii) the ranking, involvement and role of the contractor’s staff who has been involved in the case concerned;
	(iii) the contractor’s immediate response to the case concerned;
	(iv) the contractor’s remedial/preventative measures taken before and after the occurrence of case concerned;
	(v) records of the contractor’s past performance and regulating action(s) taken against it;
	(vi) the consequences brought about by the case concerned (e.g. the losses to the Government if the cases were NOT revealed and whether the losses are irrecoverable);
	(vii) the contractor’s benefit that has arisen or could have arisen by the case concerned;
	(viii) whether the contractor is a repeated offender for the case(s) of similar nature;
	(ix) whether the contractor is genuinely contrite or remorseful about the occurrence of the case concerned; and
	(x) any special consideration warranting a more severe or less stringent action.
	5.2.9 The measures referred to Sub-section 5.2 are cumulative and not mutually exclusive.  The Secretary for Development may take one or more measures where the circumstances of the case warrant so.

	5.3 Uplifting of Suspension
	5.3.1 Except those voluntary suspensions mentioned in Sub-section 5.4 below and those suspensions mentioned in Sub-sections 5.7 to 5.14 below, which will be dealt with in accordance with the procedures provided therein, as a general requirement, contr...

	5.4 Contractors Given Adverse Reports on Performance
	5.4.1 The purpose of removal, suspension, downgrading or demotion of contractors from the List and/or the Specialist List following an Adverse report is to ensure that: -
	(a) only suitable competent contractors are allowed to tender for contracts;
	(b) pressure is put on the contractor to improve his performance; and
	(c) contractors are all treated alike: firmly, but with consistency and fairness.
	5.4.2 Please note sub-paragraph 4.6.4(c) above for the requirement of sending an advance copy of the Report on Contractor’s Performance to the contractor.
	5.4.3 For tenders invited without the exact category of works having been specified, the department managing the contract will act as the Managing Department for the purpose of performance reporting and taking appropriate regulating actions.
	5.4.4 The Government must act fairly when taking regulating actions.  Contractors must, therefore, be provided with the gist of the Government’s case and be given adequate warning of proposed actions so that they may have the opportunity to present th...
	5.4.5 Because the circumstances of contracts and contractors vary greatly, the following actions to be taken for consecutive Adverse reports are not rigid requirements, but if they are not followed, written justification is required on file.
	(a) 1st Adverse report: -
	(i) Warning Letter - The Chairman of the Reporting Review Committee (“RRC”) shall write on behalf of his Director to the contractor within two weeks of the reporting date advising him that the report is Adverse and the reasons for the Adverse report, ...
	(ii) Interview - The Chairman of the RRC or his representative shall interview the contractor within three weeks of the reporting date to discuss the shortcomings in his performance, the seriousness of the situation, and the need to suspend him from f...
	(b) 2nd consecutive Adverse report: -
	(i) Voluntary Suspension - The Chairman of the RRC or his representative shall write to the Managing Department for approval to interview the contractor with the aim of seeking the contractor's agreement to voluntary suspension i.e. to refrain from te...
	(ii) On receipt of confirmation of voluntary suspension in writing, the Director of the Managing Department will circulate this confirmation to all the Works Departments, the Housing Authority and DEVB under restricted cover. The start date of the vol...
	(iii) If the contractor does not agree to voluntary suspension, the Chairman of the RRC shall write to the Managing Department recommending that the contractor be suspended on a mandatory basis for the same period and subject to the same follow-up act...
	(iv) Six Weekly Reporting – This shall be introduced after the second consecutive Adverse quarterly report and continued until a Not Adverse report is received.  Thereafter normal quarterly reports apply.  If the six weekly reports on a contract have ...
	(c) Continuing Adverse reports: -
	Six weekly reporting should continue.  Further interviews with the contractor shall be at the discretion of the Reporting and Managing Department.
	(d) End of contract: -
	At the first quarterly review after substantial completion/satisfactory completion of the contract (or de facto completion2 where certificates of substantial completion/satisfactory completion have not been issued) for which any Adverse report has bee...
	(e) More than one contract receiving Adverse reports in a category: -
	(i) If a contractor receives 1st Adverse reports simultaneously in several contracts in a category, the Managing Department may consider stronger regulating action than those recommended in sub-paragraph 5.4.5(a) above.
	(ii) At the stage when voluntary suspension is proposed, if the contractor has Adverse reports in contracts under two Reporting Departments, but in the same category, the Director of the Managing Department may decide to interview the contractor perso...
	(f) Adverse reports in several categories: -
	At the stage when voluntary suspension is proposed, within the general framework of the guidelines, Managing Departments of the several categories involved should agree as to who should interview the contractor and to which category or categories the ...
	5.4.6 Departments may consider recommending suspension to be extended to other categories if a contractor consistently shows poor performance in aspects, such as poor management ability, which are likely to affect other categories of works.  In such c...
	5.4.7 Notwithstanding the provisions given in paragraph 5.4.5 above for consecutive Adverse reports, the RRC should consider recommending suspension in cases of repeated Adverse reports which are not consecutive.  The procedure shall be similar to tha...
	5.4.8 As a general principle, in the case of contracts being carried out by joint venture, partnerships or consortia, the regulating actions arising from poor performance on a contract shall be applied equally to all individual members of the joint ve...

	5.5 Non-submission of Accounts and Information
	5.5.1 Failure to submit accounts, answer queries or provide information within the prescribed time will warrant: -
	(a) mandatory suspension from tendering; or
	(b) removal from the List and/or the Specialist List.
	5.5.2 Contractors failing to submit annual audited financial statements/ half-yearly management accounts within the following time limits shall be suspended automatically from tendering.  Regarding the submission of annual audited financial statements...
	5.5.3 Within two months but not less than one month before the prescribed time limit, a letter shall be sent by registered post to contractors to warn them that they will be suspended unless annual audited financial statements/ half-yearly management ...
	5.5.4 A contractor suspended under paragraph 5.5.2 above will not be reinstated automatically upon submission of annual audited financial statements/ half-yearly management accounts.  The reinstatement shall only be considered after the contractor has...
	5.5.5 If a contractor fails to answer queries or provide information within the specified time for financial assessment, he shall be suspended from tendering automatically until he has proved that his financial position meets all the criteria appropri...
	5.5.6 Should the contractor fail (or be deemed to fail) to submit two consecutive audited financial statements within 6 months after the end of the last accounting period, or be suspended for one full year under paragraph 5.5.2 or 5.5.5 above and yet ...

	5.6 Failure to Meet the Financial Criteria
	5.6.1 Failure to meet the financial criteria or requirements as established by DEVB within the prescribed time will warrant: -
	(a) mandatory suspension from tendering (a time limit for review to be set and the contractor will be subject to a financial vetting before being considered for reinstatement); or
	(b) downgrading to probationary status or demotion to a lower group of the List and/or the Specialist List; or
	(c) removal from the List and/or the Specialist List.
	5.6.2 If a contractor fails to make good the shortfall in share capital, employed capital and/or working capital within the time period as specified by DEVB for retention purpose, he shall be suspended automatically from tendering for a minimum period...
	5.6.3 Should the contractor fail to meet any financial criteria (including, but not limited to, to make good the shortfall in capital(s)) within one year from the commencement of the suspension shown in the letter of suspension, he shall be removed au...
	5.6.4 The following regulating actions shall be applicable to the contractors on the List and/or the Specialist List and be imposed against those contractors incurring substantial loss in their business: -
	(a) If any contractor suffers from an average loss rate greater than 20% in any one year, a warning letter shall be sent by the Finance Section of DEVB (copied to SEO(PS), DEVB and all the Works Departments) reminding the contractor that should the av...
	(b) If any contractor suffers from an average loss rate greater than 30%, the contractor shall be:
	(i) downgraded to probationary status if he holds a confirmed status in any group or category; or
	(ii) demoted to confirmed status of a lower group if he holds a probationary status in the higher group; or
	(iii) demoted to a lower group if he is under a category in the Specialist List which has no probationary status; or
	(iv) suspended from tendering if he holds a probationary status in the lowest group or category or is under a category in the Specialist List which has no probationary status.
	(c) For contractors regulated under sub-paragraph (b) above, if their average loss rates continue to be above 30% based on the audited financial statements for the following two financial years, the regulating actions in sub-paragraph (b) above shall ...
	(d) Provided that the contractor has not been removed from the List and/or the Specialist List, if his latest audited financial statements show that the average loss rate is less than 30%, the regulating action imposed under sub-paragraph (b) or (c) a...
	(e) If the contractor’s audited financial statements show that the average loss rate exceeds 30%, the contractor can inject capital to strengthen the shareholder’ funds or net worth, which will be taken into account in determining the revised loss rat...
	(f) A contractor who is regulated under the Profitability Trend Analysis (“PTA”) may apply to waive the application of PTA upon the provision of full justification.  In this regard, approval will be granted only under special circumstances.
	5.6.5 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.

	5.7 Contractors Convicted of Contraventions of the Employment Ordinance (Cap. 57)
	5.7.1 Any contractors convicted of three or more offences under the Employment Ordinance (Cap. 57), in respect of separate incidents in a rolling 12-month period, shall be compulsorily and automatically suspended from tendering for public works for si...
	5.7.2 On expiry of the six-month suspension period, if there have been no further convictions as defined in paragraph 5.7.1 above under the Employment Ordinance (Cap. 57) during the suspension period, the suspension shall be lifted.  If there have bee...
	5.7.3 The date of conviction, not the date of commission of the offence, shall be used in determining action under these procedures.
	5.7.4 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.
	5.7.5 The General Condition of Tender in relation to the statement of convictions under the Employment Ordinance (Cap. 57), as shown in the website of DEVB, shall be included in all tender documents.
	5.7.6 A tender will not be considered if, by the date set for the close of tender, or the extended date if this has been extended, the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of...
	5.7.7 Departments shall include in the tender reports submitted to the relevant Tender Board a statement stating that the recommended tenderer is not suspended from tendering under the provisions of this Sub-section.
	5.7.8 A conviction against each participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture shall be counted as a conviction against a partnership or an unincorporated joint venture or incorporated j...
	5.7.9 For a limited company which substituted a partnership or sole proprietor or a limited company which substituted another limited company as defined in Sub-section 6.5, the limited company shall disclose the name of the entity prior to the substit...
	5.7.10 Where the tenderer is a partnership or an unincorporated or incorporated joint venture, the provisions of paragraph 5.7.9 above shall apply to participants of the partnership or unincorporated joint venture or shareholders of the incorporated j...

	5.8 Contractors Convicted of Employing Illegal Workers or of Having Illegal Workers on Sites under their Control
	5.8.1 Any contractors convicted of three or more offences under the Immigration Ordinance (Cap. 115), for employing illegal workers or for having illegal workers on sites under their control in respect of separate incidents in a rolling 12-month perio...
	5.8.2 On expiry of the six-month suspension period, if there have been no further convictions as defined in paragraph 5.8.1 above under the Immigration Ordinance (Cap. 115) during the suspension period, the suspension shall be lifted.  If there have b...
	5.8.3 The date of conviction, not the date of commission of the offence, shall be used in determining action under these procedures.
	5.8.4 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.
	5.8.5 The General Condition of Tender in relation to the statement of convictions under the Immigration Ordinance (Cap. 115), as shown in the web-site of DEVB, shall be included in all tender documents.
	5.8.6 A tender will not be considered if the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint ...
	5.8.7 Departments shall include in the tender reports submitted to the relevant Tender Board a statement stating that the recommended tenderer is not suspended from tendering under the provisions of this Sub-section.
	5.8.8 A conviction against each participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture shall be counted as a conviction against a partnership or an unincorporated joint venture or incorporated j...
	5.8.9 For a limited company which substituted a partnership or sole proprietor or a limited company which substituted another limited company as defined in Sub-section 6.5, the limited company shall disclose the name of the entity prior to the substit...
	5.8.10 Where the tenderer is a partnership or an unincorporated or incorporated joint venture, the provisions of paragraph 5.8.9 above shall apply to participants of the partnership or unincorporated joint venture or shareholders of the incorporated j...

	5.9 Contractors Convicted of Site Safety or Environmental Offences or Incurring Serious Incidents on a Construction Site
	5.9.1 Please refer to DEVB TCW No. 3/2009 for details.

	5.10 Non-compliance with the Provisions for Employment of Technician Apprentices and Building & Civil Engineering Graduates
	5.10.1 Please refer to ETWB TCW No. 12/2003 for details.

	5.11 Non-compliance with the Provisions for Engagement of Sub-contractors Registered under Registered Specialist Trade Contractors Scheme
	5.11.1 Please refer to Chapter 7 of the PAH, available in the website of CEDD, for details.

	5.12 Failure to Obtain Quality Management System Certification as Required
	5.12.1 Please refer to WBTC No. 13/2001 and ETWB TCW No. 13/2001A for details.

	5.13 Withdrawal of Tenders within the Tender Validity Period
	5.13.1 A contractor shall exercise reasonable care in preparing his tender.  A contractor who engages in any of the following inappropriate conducts, some of which may involve breaches of contract, may find himself the subject of regulating action:
	(a) withdrawal of his tender within the tender validity period;
	(b) refusal to comply with the Conditions of Tender;
	(c) refusal to withdraw a tender qualification or post-tender qualification irrevocably and unconditionally unless such qualification is explicitly permitted in the Conditions of Tender; and
	(d) refusal to make good the shortfall in share capital, employed capital and working capital within the specified time required for the award of the tender.
	5.13.2 Refusal may be by way of positive refusal or failure to respond to requests or enquiry from the Employer or his agent.  Failure to respond in the specified manner or by the specified deadline may also be regarded as failure to respond.  The ina...
	5.13.3 Upon becoming aware of the inappropriate conduct as described in paragraph 5.13.1 above, the procuring department shall seek legal advice from the Legal Advisory Division (Works) of DEVB on whether legal action is recommended.
	5.13.4 The Government may take legal action against a contractor to recover damages where there has been a breach of an implied contract by the contractor.  In any event, withdrawal of a tender by the contractor under any of the situations mentioned i...
	5.13.5 Where it is established that a contractor engages in conduct as described in paragraph 5.13.1 above and which gives rise to reasonable suspicions as to his capability or integrity, the procuring department shall notify the Chairman of the relat...
	5.13.6 Upon receipt of the said notification from the procuring department, the Chairman of the MRC shall take the following actions:
	(a) If the notification is the first one in a rolling 36-month period, the following actions should be taken.
	(i) The MRC Chairman shall write on behalf of his Director to the contractor preferably within two weeks from the date of receipt of the notification from the procuring department, seeking an explanation from the contractor as to the reasons for the i...
	(ii) If the MRC Chairman is satisfied with the contractor’s explanation, the contractor shall be advised (using the standard letter at Appendix 5C) that the inappropriate conduct will be recorded but will not be counted for the purposes of taking regu...
	(iii) If the contractor has failed to respond or if the MRC Chairman is not satisfied with the contractor’s explanation and considers that the inappropriate conduct could have been reasonably avoided, the contractor should be warned (using the standar...
	(b) If the notification is the second one in respect of the same category of works in a rolling 12-month period, the following actions should be taken.
	(i) The MRC Chairman shall follow the same procedures laid down in sub-paragraphs (a)(i) and (a)(ii) above.
	(ii) If the contractor has failed to respond or despite the contractor’s explanation, the MRC Chairman is satisfied that the inappropriate conduct gives rise to reasonable suspicions as to the capability or integrity of the contractor, he should recom...
	(c) If the notification is the second one in respect of the same category of works in a rolling 36-month period, the following actions should be taken.
	(i) The MRC Chairman should follow the same procedures laid down in sub-paragraphs (a)(i) and (a)(ii) above.
	(ii) If the contractor has failed to respond or despite the contractor’s explanation the MRC Chairman is satisfied that the inappropriate conduct gives rise to reasonable suspicions as to the capability or integrity of the contractor, the MRC Chairman...
	5.13.7 If DEVB decides to take regulating action against a contractor in accordance with this Sub-section 5.13 and where the contractor is a joint venture, then each and every participant (in the case of an unincorporated joint venture) or shareholder...
	5.13.8 For the purpose of counting the number of tender withdrawal and taking regulating action, the date of withdrawal shall be taken as the tender closing date of the contract concerned. In the event that there is uncertainty as to which date is the...

	5.14 Contractors Convicted of Contraventions of Section 27 of the Public Health and Municipal Services Ordinance (Cap. 132)
	5.14.1 Please refer to ETWB TCW No. 22/2003 and 22/2003A for details.
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	SECTION 6 CHANGE OF COMPANY NAME AND COMPANY STRUCTURE, SUBSTITUTION AND TRANSFER OF BENEFITS AND OBLIGATIONS OF CONTRACTS
	6.1 Notification of Change of Name
	6.1.1 When the company name of a contractor has been changed, the contractor shall notify DEVB in writing of the change of name and submit:
	(a) a copy of the Business Registration Certificate in the new name;
	(b) (i) in the case of a company incorporated in Hong Kong, a copy of the  Certificate of Change of Name issued under Section 107(3)(b) of the  Companies Ordinance (Cap. 622); or
	(ii) in the case of a registered non-Hong Kong company, a copy of the Certificate of Registration containing the current corporate name issued under Section 779(1)(b) of the Companies Ordinance (Cap. 622), and a legal opinion (original) from a lawyer ...
	(c) a list of all current contracts the contractor has entered into with the Government; and
	(d) documents on change of bank accounts, if any.

	6.2 Actions to be Taken by DEVB
	6.2.1 Subject to and upon the receipt of the above documents from the contractor, DEVB will register the change of name in the List and/or the Specialist List and category in which the contractor was previously listed under the former company name; an...
	6.2.2 Contractors are required to:
	(a) submit the original or certified true copy of their latest audited financial statements after the aforesaid change; and
	(b) answer all reasonable enquiries from DEVB
	to ascertain that the financial criteria and requirements for both retention and tendering purposes are met.  Alternatively, a contractor’s audited financial statements immediately before the change and his most up-to-date management accounts after th...

	6.3 Actions to be Taken by the Managing Departments
	6.3.1 Upon the notification of DEVB, the corresponding Managing Department for the category or categories in which the contractor is listed shall consider whether the changes will affect the ability of the contractor to perform satisfactorily and coll...
	6.3.2 The Managing Departments should note that a change of name per se, or in the case of a non-Hong Kong company as confirmed by the legal opinion referred to in paragraph 6.1.1(b)(ii), does not affect the legal status, or any of the rights or oblig...

	6.4 Notification to Relevant Bureaux/Departments
	6.4.1 DEVB will inform all relevant bureaux/departments of the change of name and any consequential changes in the contractor’s status under the List and/or the Specialist List.

	6.5 Changes in Company Structure
	6.5.1 As provided in paragraph 1.1.7, it is the duty of the contractor to immediately inform DEVB of any material changes of his company which may affect his listing status, which include changes in company structure.  When there are changes to the pa...
	6.5.2 Changes of a limited company involving a change in his legal entity are not allowed.  It will be classified and dealt with as substitution under Sub-section 6.6.
	6.5.3 Changes from sole-proprietorship to partnership are normally allowed, provided that the sole-proprietor becomes one of the partners in the partnership, holding a majority percentage of share after the change and the newly-formed partnership meet...
	6.5.4 Changes in partnership involving mere addition of partner(s) are normally allowed, provided that the existing partners before the addition remain as partners in the newly constituted partnership and the newly constituted partnership meets the mi...
	6.5.5 For changes in partnership involving the death or retirement or replacement of an existing partner, a full vetting on the firm’s financial, management, technical and personnel capabilities shall be conducted afresh in accordance with the criteri...
	6.5.6 Changes from sole-proprietorship or partnership to a limited company are not allowed, unless such changes are allowed under Sub-Section 6.6.
	6.5.7 Any contractor who fails to comply with the retention requirements set out in this Sub-section or fails to obtain the approval of DEVB for the changes shall be liable to be removed from all categories of the List and/or the Specialist List.

	6.6 Substitution
	6.6.1 The structure of a contractor may change, for example, from a sole-proprietorship or partnership to a limited company or a company may wish to transfer his listing status to his holding or subsidiary company. All these cases are regarded as appl...
	6.6.2 Application for substitution will be considered/allowed to cater for genuine organizational restructuring to suit the business needs of contractors whilst upholding government procurement principle of open and fair competition.  Subject to the c...
	6.6.3 The “Notes for Application for Substitution” at Appendix 6A describes the pre-requisites and essential information for the completion of the substitution process.  A sample of undertaking, which should be signed by both the outgoing company and ...
	6.6.4 Upon receipt of an application for substitution, SEO(PS), DEVB will refer the application to the Managing Departments concerned for the vetting of the technical and management capability of the new company.  These cases will be handled in the sa...
	6.6.5 If the Managing Departments recommend the substitution, they should submit an updated list of outstanding contracts requiring novation and a list of outstanding issues that have to be cleared by the outgoing company before novation and substitut...
	6.6.6 In processing an application for substitution, Secretary for Development will take into account all relevant information and has the sole discretion to withhold the approval if there are reasonable grounds to believe that there is a breach of pr...

	6.7 Transfer of Benefits and Obligations of Contracts – Novation
	6.7.1 Apart from the substitution process as mentioned in Sub-section 6.6 above, a contractor may apply to transfer his benefits and obligations under a contract with the Government to a third party/new contractor only if he is being wound up, will no...

	6.8 A Novation Agreement
	6.8.1 For public works contracts, a novation agreement is a tripartite agreement entered into by the Employer (Government), the original contractor and a third party/new contractor, whereby the original contractor is released from and the third party/...
	6.8.2 For all novation, advice from the Legal Advisory Division (Works) of DEVB must be sought on any proposed change to the standard forms of novation agreement.
	6.8.3 The bureaux/departments concerned must check to ensure that the third party/new contractor taking over the contract has the technical, management and financial capability and is a fit substitute for the original contractor.  In the event that th...
	6.8.4 Before a novation agreement is executed, bureaux/departments concerned should first confirm the financial capability of the third party/new contractor with the Finance Section of DEVB.  They should apply to DEVB (Attn: PAS(W)4), with a copy of c...
	6.8.5 All three parties shall execute the agreement on the same date.  In the case where the contract to be novated is made between the Government and an unincorporated joint venture contractor, all participants of the unincorporated joint venture con...

	6.9 Performance Bond, Joint Venture Guarantee and/or Insurance
	6.9.1 Where any performance bond, any guarantee and/or any insurance is required for a contract and if the contract is to be novated then a substituting performance bond, guarantee and/or insurance policy must be provided by the third party/new contra...
	(a) The original contractor must provide documentary proof that any insurance policy required under the contract also covers the new contractor to the same extent as that for the original contractor.  If the original insurance policy(ies) includes oth...
	(b) In the event that an existing contract involves a Nominated Subcontract, the original contractor, the new contractor and the relevant Nominated Subcontractor should novate the Nominated Subcontract.  The original and a copy of the novated Nominate...
	(c) The original contractor must provide documentary proof that any Professional Indemnity Insurance required for the contract also covers the new contractor to the same extent as that for the original contractor.  If the original insurance policy(ies...
	(d) The original contractor must provide documentary proof that any bond(s) and surety(ies) required for the contract also covers the new contractor to the same extent as that for the original contractor.  Alternatively, new bonds and surety(ies) acce...
	(e) The original contractor must provide documentary proof that he has resolved matters relating to the financial assignment if he has assigned the financial benefit of his contract with the Government to a financial institution.
	(f) The original contractor must provide other documents as specified and required by DEVB.
	6.9.2 Where the third party/new contractor is a limited liability joint venture company, each shareholder of the company will be required to execute a Joint Venture Guarantee prior to the execution of the novation agreement.
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	SECTION 5 REGULATING ACTIONS
	5.1 General
	5.1.1 The List, Specialist List and the associated regulatory regime are put in place to ensure that certain standards of financial capability, expertise, management, quality and safety are maintained by the contractors carrying out Government works. ...
	5.1.2 The Secretary for Development reserves the right to remove any contractor from the List and/or the Specialist List or take other regulating action against a contractor such as suspension, or where applicable, downgrading to probationary status o...
	5.1.3 Circumstances which may lead to the taking of regulating actions include, but are not limited to: -
	(i) unsatisfactory performance;
	(ii) failure to submit a valid competitive tender for a period of three years;
	(iii) failure to submit accounts or meet the financial criteria within the prescribed time;
	(iv) failure to answer queries or provide information relevant to the listing status of a contractor on the List and/or the Specialist List within the prescribed time;
	(v) misconduct or suspected misconduct;
	(vi) winding-up, bankruptcy or other financial problems;
	(vii) poor site safety record;
	(viii) failure or refusal to implement an accepted tender;
	(ix) poor environmental performance;
	(x) court convictions, such as contravention of site safety legislation and Employment Ordinance and employment of illegal workers;
	(xi) failure to employ the minimum number of full time management and technical personnel;
	(xii) violation of laws;
	(xiii) poor integrity of his employees, agents and sub-contractors in relation to any public works contract;
	(xiv) public interest;
	(xv) public safety and public health;
	(xvi) serious or suspected serious poor performance or other serious causes in any public or private sector works contract;
	(xvii) failure to comply with any of the provisions in this Handbook giving rise to reasonable suspicions as to the capability or integrity of the contractor;
	(xviii) failure to provide proof of complying with all the IMS requirements for the purpose of upkeeping the operation of the IMS.
	5.1.4 The following Sub-sections set out the guidelines for administration and the circumstances under which regulating action against contractors may be warranted.  They apply to contractors/suppliers on both the List and the Specialist List.  In the...

	5.2 Removal, Suspension, Downgrading or Demotion of Contractors
	5.2.1 Letters notifying contractors of their removal, suspension, downgrading or demotion from the List and/or the Specialist List will be issued only by DEVB and be signed by the Deputy Secretary for Development (Works).
	5.2.2 If the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture is under suspension from...
	5.2.2A In addition to paragraph 5.2.2 above, if a tenderer or if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of the partnership or unincorporated joint venture or shareholder of the incorporated jo...
	(a) under suspension from tendering for public works in all categories pursuant to paragraphs 5.2.3(c)(i) or 5.2.3(c)(vi) below; or
	(b)  under suspension from tendering for public works in a particular category arising from “poor site safety record in a category” specified in paragraph 5.2.3(d)(ii) or the occurrence of serious incident or conviction of site safety offences specifi...
	and if the aforesaid suspension is in force at any point of time between (i) the date set for the close of tender or if this has been extended, the extended date, and (ii) the date on which the contract is awarded (both dates inclusive), its tender wi...
	5.2.2B Where prequalification stage is involved in a tender exercise, if the applicant or prequalified contractor is under suspension from tendering in a particular category or in all categories due to the circumstances mentioned in paragraph 5.2.2A (...
	5.2.3 As a general requirement, when a case arises in a public works contract which warrants taking of regulating action against a contractor/supplier on the List and/or Specialist List, the department (“the department concerned”) which administers th...
	(a) Circumstances warranting removal from all categories in which the contractor is listed
	(i) Serious misconduct.
	(ii) Complicity in the serious misconduct of an employee, agent or sub-contractor.
	(iii) Removal by the Registered Contractors' Disciplinary Board from the Contractors' Register maintained under the Buildings Ordinance.  If a contractor is disciplined by the Registered Contractors' Disciplinary Board, the Director of Buildings shall...
	(iv) Bankruptcy and winding up of business.
	(v) Poor performance or other serious causes which is/are considered by the Secretary for Development as serious in any public or private sector works contract.
	(b) Circumstances warranting removal from a particular category
	(i) Failure to submit a competitive tender within a period of three years in any category despite being eligible to do so, or submission of non-conforming tenders on three or more occasions within a period of three years in any category; provided that...
	(ii) Withdrawal of tenders in a category within the tender validity period therefor on two or more occasions within a 12-month period as stipulated under Sub-section 5.13 below.
	(iii) Poor site safety record in a category.
	(iv) Poor performance in a category, normally but not necessarily on more than one contract.
	(v) Failure to obtain Quality Management System certification after having been suspended for three years (including voluntary and mandatory suspension).
	(vi) Failure to submit a tender in a category within a period of three years despite being eligible to do so.
	(vii) Failure/continued failure to satisfy requirements on the management and technical capability after having been suspended from tendering in a particular category under sub-paragraph 5.2.3(d)(v) below.
	(c) Circumstances warranting mandatory suspension from tendering in all categories (Unless otherwise directed by DEVB, a review should be carried out by the Managing Department at appropriate timing prior to the expiry of suspension period.)
	(i) Misconduct or suspected misconduct.
	(ii) Indications of cash flow problems (care must be taken that suspension on these grounds will not aggravate the problems).
	(iii) Poor performance, where it is desirable to ensure that the contractor completes his current commitments before undertaking further projects.  Guidelines for monitoring of performance in Sub-section 5.4 below should be followed prior to a recomme...
	(iv) Suspected serious poor performance or other serious causes in any public or private sector works contract.
	(v) Poor environmental protection record.
	(vi) Poor site safety record.
	(d) Circumstances warranting mandatory suspension from tendering in a particular category (Unless otherwise directed by DEVB, a review should be carried out by the Managing Department at appropriate timing prior to the expiry of suspension period.)
	(i) Poor performance in a contract.  Guidelines for monitoring of performance given in Sub-section 5.4 below should be followed prior to a recommendation for suspension.  While poor performance in a particular category will generally warrant suspensio...
	(ii) Poor site safety record in a category.
	(iii) Failure to comply with the provisions for employment of Technician Apprentices and Building and Civil Engineering graduates as required.
	(iv) Failure to comply with the provisions for employment of sub-contractors registered under the Specialist Trade Contractors Registration Scheme of the Construction Industry Council as required.
	(v) Failure to submit information and/or satisfy requirements on the management and technical capability.
	(vi) Failure to obtain Quality Management System certification as required.
	(vii) Withdrawal of tenders in a category within the tender validity period therefor on two or more occasions within a 36-month period as stipulated under Sub-section 5.13 below.
	(viii) Failure to submit Sub-contractor Management Plans as required.
	(e) Circumstances warranting downgrading or demotion in a particular category
	(i) Poor performance, normally but not necessarily on more than one contract (in the case of probationary contractors in the lowest groups, this will normally warrant removal from the List and/or the Specialist List).
	(ii) Failure/continued failure to satisfy the requirements on the management and technical capability after having been suspended from tendering in a particular category under sub-paragraph 5.2.3(d)(v) above but the management and technical capability...
	5.2.3A Further to the above paragraph 5.2.3, removal or suspension from the List and/or the Specialist List or from a particular category thereof will normally prohibit a contractor from acting as a sub-contractor on a public works project, unless:
	(a) the contractor concerned has been awarded the sub-contract at a time prior to the effective date of his removal or suspension from the List and/or the Specialist List; or
	(b) the removal or suspension of the contractor concerned from the List and/or the Specialist List was due to reasons in accordance with Sub-section 5.5 or 5.6 below; or
	(c) the works to be undertaken by the contractor as a sub-contractor is NOT specified in a public works contract to be supplied or carried out by contractor on the List and/or the Specialist List.
	5.2.4 For the purpose of paragraphs 5.1.3(v), 5.2.3(a)(i) and 5.2.3(c)(i) in determining whether a contractor has committed acts of serious misconduct, misconduct or suspected misconduct, the acts or omissions of:
	(a) a director of a contractor (if the contractor is a company) or a partner in a contractor (if the contractor is a partnership) or a participant/shareholder of a joint venture contractor; or
	(b) any person who, under the immediate authority of the board of directors of the contractor, exercises managerial functions; or
	(c) any employee, agent or sub-contractor of the contractor (other than the persons referred to in (a) or (b) above), if the contractor has knowledge (actual or implied) or ought to have known or is being reckless as to the serious misconduct, miscond...
	shall be deemed to be the acts or omissions of the contractor.
	5.2.5 (a) For the purpose of paragraphs 5.1.3(v), 5.2.3(a)(i), 5.2.3(a)(ii), 5.2.3(c)(i) and 5.2.4,  “misconduct” means any unlawful behaviour involving corruption or fraud or  breach of faith whether or not the person charged with an offence is convi...
	(b) For the purpose of paragraph 5.2.4(c), “reckless” means “heedless of the risks of  misconduct where the person can foresee, or should reasonably have foreseen, some probable or possible harmful consequence of risks but nevertheless decides  to co...
	(c) For the avoidance of doubt, “sub-contractor” referred to in paragraphs 5.1.3(xiii),  5.2.3(a)(ii) and 5.2.4, and this paragraph includes all tiers of sub-contractors, and  employees and agents of all tiers of sub-contractors.
	5.2.6 Pursuant to paragraphs 2.4.3 and 3.4.3, a contractor failing to provide proof of complying with all the IMS requirements for the purpose of upkeeping the operation of the IMS will be mandatorily suspended from tendering in all categories. The co...
	5.2.7 The Secretary for Development may additionally initiate regulating actions on contractors under the following circumstances:
	(a) Persistent convictions pertaining to site safety and other construction activities;
	(b) Repeated failure to submit accounts and supplementary information and satisfy retention requirements in force at the time;
	(c) Be convicted of illegal worker offences for more than two times within a rolling 12-month period;
	(d) Contravention of the Employment Ordinance;
	(e) Contravention of the Competition Ordinance (Cap. 619).
	5.2.8 Notwithstanding paragraph 5.2.3 above, the department concerned and/or the Managing Department should take note of the following requirements to facilitate the timely action to be taken by DEVB: -
	(a) Departments concerned should report immediately to DEVB (Attention: Principal Assistant Secretary (Works)4) cases of prosecution and/or conviction of integrity-related offences involving contractor(s) in relation to contracts under their purview w...
	(b) For any cases involving more than one department concerned and/or Managing Departments, DEVB may assign a department to take a leading role in following up the case.
	(c) For any cases involving serious or suspected serious poor performance of the contractor, or other serious causes in respect of any non-Government construction contracts, DEVB may assign an appropriate department to conduct an investigation and mak...
	(d) For the purpose of recommending an appropriate regulating action(s) (e.g. the period of suspension commensurate with the severity of the case) to DEVB in accordance with paragraph 5.2.3, the following factors should be considered: -
	(i) the facts and circumstances giving rise to the case which warrants the consideration of taking regulating action;
	(ii) the ranking, involvement and role of the contractor’s staff who has been involved in the case concerned;
	(iii) the contractor’s immediate response to the case concerned;
	(iv) the contractor’s remedial/preventative measures taken before and after the occurrence of case concerned;
	(v) records of the contractor’s past performance and regulating action(s) taken against it;
	(vi) the consequences brought about by the case concerned (e.g. the losses to the Government if the cases were NOT revealed and whether the losses are irrecoverable);
	(vii) the contractor’s benefit that has arisen or could have arisen by the case concerned;
	(viii) whether the contractor is a repeated offender for the case(s) of similar nature;
	(ix) whether the contractor is genuinely contrite or remorseful about the occurrence of the case concerned; and
	(x) any special consideration warranting a more severe or less stringent action.
	5.2.9 The measures referred to Sub-section 5.2 are cumulative and not mutually exclusive.  The Secretary for Development may take one or more measures where the circumstances of the case warrant so.

	5.3 Uplifting of Suspension
	5.3.1 Except those voluntary suspensions mentioned in Sub-section 5.4 below and those suspensions mentioned in Sub-sections 5.7 to 5.14 below, which will be dealt with in accordance with the procedures provided therein, as a general requirement, contr...

	5.4 Contractors Given Adverse Reports on Performance
	5.4.1 The purpose of removal, suspension, downgrading or demotion of contractors from the List and/or the Specialist List following an Adverse report is to ensure that: -
	(a) only suitable competent contractors are allowed to tender for contracts;
	(b) pressure is put on the contractor to improve his performance; and
	(c) contractors are all treated alike: firmly, but with consistency and fairness.
	5.4.2 Please note sub-paragraph 4.6.4(c) above for the requirement of sending an advance copy of the Report on Contractor’s Performance to the contractor.
	5.4.3 For tenders invited without the exact category of works having been specified, the department managing the contract will act as the Managing Department for the purpose of performance reporting and taking appropriate regulating actions.
	5.4.4 The Government must act fairly when taking regulating actions.  Contractors must, therefore, be provided with the gist of the Government’s case and be given adequate warning of proposed actions so that they may have the opportunity to present th...
	5.4.5 Because the circumstances of contracts and contractors vary greatly, the following actions to be taken for consecutive Adverse reports are not rigid requirements, but if they are not followed, written justification is required on file.
	(a) 1st Adverse report: -
	(i) Warning Letter - The Chairman of the Reporting Review Committee (“RRC”) shall write on behalf of his Director to the contractor within two weeks of the reporting date advising him that the report is Adverse and the reasons for the Adverse report, ...
	(ii) Interview - The Chairman of the RRC or his representative shall interview the contractor within three weeks of the reporting date to discuss the shortcomings in his performance, the seriousness of the situation, and the need to suspend him from f...
	(b) 2nd consecutive Adverse report: -
	(i) Voluntary Suspension - The Chairman of the RRC or his representative shall write to the Managing Department for approval to interview the contractor with the aim of seeking the contractor's agreement to voluntary suspension i.e. to refrain from te...
	(ii) On receipt of confirmation of voluntary suspension in writing, the Director of the Managing Department will circulate this confirmation to all the Works Departments, the Housing Authority and DEVB under restricted cover. The start date of the vol...
	(iii) If the contractor does not agree to voluntary suspension, the Chairman of the RRC shall write to the Managing Department recommending that the contractor be suspended on a mandatory basis for the same period and subject to the same follow-up act...
	(iv) Six Weekly Reporting – This shall be introduced after the second consecutive Adverse quarterly report and continued until a Not Adverse report is received.  Thereafter normal quarterly reports apply.  If the six weekly reports on a contract have ...
	(c) Continuing Adverse reports: -
	Six weekly reporting should continue.  Further interviews with the contractor shall be at the discretion of the Reporting and Managing Department.
	(d) End of contract: -
	At the first quarterly review after substantial completion/satisfactory completion of the contract (or de facto completion2 where certificates of substantial completion/satisfactory completion have not been issued) for which any Adverse report has bee...
	(e) More than one contract receiving Adverse reports in a category: -
	(i) If a contractor receives 1st Adverse reports simultaneously in several contracts in a category, the Managing Department may consider stronger regulating action than those recommended in sub-paragraph 5.4.5(a) above.
	(ii) At the stage when voluntary suspension is proposed, if the contractor has Adverse reports in contracts under two Reporting Departments, but in the same category, the Director of the Managing Department may decide to interview the contractor perso...
	(f) Adverse reports in several categories: -
	At the stage when voluntary suspension is proposed, within the general framework of the guidelines, Managing Departments of the several categories involved should agree as to who should interview the contractor and to which category or categories the ...
	5.4.6 Departments may consider recommending suspension to be extended to other categories if a contractor consistently shows poor performance in aspects, such as poor management ability, which are likely to affect other categories of works.  In such c...
	5.4.7 Notwithstanding the provisions given in paragraph 5.4.5 above for consecutive Adverse reports, the RRC should consider recommending suspension in cases of repeated Adverse reports which are not consecutive.  The procedure shall be similar to tha...
	5.4.8 As a general principle, in the case of contracts being carried out by joint venture, partnerships or consortia, the regulating actions arising from poor performance on a contract shall be applied equally to all individual members of the joint ve...

	5.5 Non-submission of Accounts and Information
	5.5.1 Failure to submit accounts, answer queries or provide information within the prescribed time will warrant: -
	(a) mandatory suspension from tendering; or
	(b) removal from the List and/or the Specialist List.
	5.5.2 Contractors failing to submit annual audited financial statements/ half-yearly management accounts within the following time limits shall be suspended automatically from tendering.  Regarding the submission of annual audited financial statements...
	5.5.3 Within two months but not less than one month before the prescribed time limit, a letter shall be sent by registered post to contractors to warn them that they will be suspended unless annual audited financial statements/ half-yearly management ...
	5.5.4 A contractor suspended under paragraph 5.5.2 above will not be reinstated automatically upon submission of annual audited financial statements/ half-yearly management accounts.  The reinstatement shall only be considered after the contractor has...
	5.5.5 If a contractor fails to answer queries or provide information within the specified time for financial assessment, he shall be suspended from tendering automatically until he has proved that his financial position meets all the criteria appropri...
	5.5.6 Should the contractor fail (or be deemed to fail) to submit two consecutive audited financial statements within 6 months after the end of the last accounting period, or be suspended for one full year under paragraph 5.5.2 or 5.5.5 above and yet ...

	5.6 Failure to Meet the Financial Criteria
	5.6.1 Failure to meet the financial criteria or requirements as established by DEVB within the prescribed time will warrant: -
	(a) mandatory suspension from tendering (a time limit for review to be set and the contractor will be subject to a financial vetting before being considered for reinstatement); or
	(b) downgrading to probationary status or demotion to a lower group of the List and/or the Specialist List; or
	(c) removal from the List and/or the Specialist List.
	5.6.2 If a contractor fails to make good the shortfall in share capital, employed capital and/or working capital within the time period as specified by DEVB for retention purpose, he shall be suspended automatically from tendering for a minimum period...
	5.6.3 Should the contractor fail to meet any financial criteria (including, but not limited to, to make good the shortfall in capital(s)) within one year from the commencement of the suspension shown in the letter of suspension, he shall be removed au...
	5.6.4 The following regulating actions shall be applicable to the contractors on the List and/or the Specialist List and be imposed against those contractors incurring substantial loss in their business: -
	(a) If any contractor suffers from an average loss rate greater than 20% in any one year, a warning letter shall be sent by the Finance Section of DEVB (copied to SEO(PS), DEVB and all the Works Departments) reminding the contractor that should the av...
	(b) If any contractor suffers from an average loss rate greater than 30%, the contractor shall be:
	(i) downgraded to probationary status if he holds a confirmed status in any group or category; or
	(ii) demoted to confirmed status of a lower group if he holds a probationary status in the higher group; or
	(iii) demoted to a lower group if he is under a category in the Specialist List which has no probationary status; or
	(iv) suspended from tendering if he holds a probationary status in the lowest group or category or is under a category in the Specialist List which has no probationary status.
	(c) For contractors regulated under sub-paragraph (b) above, if their average loss rates continue to be above 30% based on the audited financial statements for the following two financial years, the regulating actions in sub-paragraph (b) above shall ...
	(d) Provided that the contractor has not been removed from the List and/or the Specialist List, if his latest audited financial statements show that the average loss rate is less than 30%, the regulating action imposed under sub-paragraph (b) or (c) a...
	(e) If the contractor’s audited financial statements show that the average loss rate exceeds 30%, the contractor can inject capital to strengthen the shareholder’ funds or net worth, which will be taken into account in determining the revised loss rat...
	(f) A contractor who is regulated under the Profitability Trend Analysis (“PTA”) may apply to waive the application of PTA upon the provision of full justification.  In this regard, approval will be granted only under special circumstances.
	5.6.5 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.

	5.7 Contractors Convicted of Contraventions of the Employment Ordinance (Cap. 57)
	5.7.1 Any contractors convicted of three or more offences under the Employment Ordinance (Cap. 57), in respect of separate incidents in a rolling 12-month period, shall be compulsorily and automatically suspended from tendering for public works for si...
	5.7.2 On expiry of the six-month suspension period, if there have been no further convictions as defined in paragraph 5.7.1 above under the Employment Ordinance (Cap. 57) during the suspension period, the suspension shall be lifted.  If there have bee...
	5.7.3 The date of conviction, not the date of commission of the offence, shall be used in determining action under these procedures.
	5.7.4 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.
	5.7.5 The General Condition of Tender in relation to the statement of convictions under the Employment Ordinance (Cap. 57), as shown in the website of DEVB, shall be included in all tender documents.
	5.7.6 A tender will not be considered if, by the date set for the close of tender, or the extended date if this has been extended, the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of...
	5.7.7 Departments shall include in the tender reports submitted to the relevant Tender Board a statement stating that the recommended tenderer is not suspended from tendering under the provisions of this Sub-section.
	5.7.8 A conviction against each participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture shall be counted as a conviction against a partnership or an unincorporated joint venture or incorporated j...
	5.7.9 For a limited company which substituted a partnership or sole proprietor or a limited company which substituted another limited company as defined in Sub-section 6.5, the limited company shall disclose the name of the entity prior to the substit...
	5.7.10 Where the tenderer is a partnership or an unincorporated or incorporated joint venture, the provisions of paragraph 5.7.9 above shall apply to participants of the partnership or unincorporated joint venture or shareholders of the incorporated j...

	5.8 Contractors Convicted of Employing Illegal Workers or of Having Illegal Workers on Sites under their Control
	5.8.1 Any contractors convicted of three or more offences under the Immigration Ordinance (Cap. 115), for employing illegal workers or for having illegal workers on sites under their control in respect of separate incidents in a rolling 12-month perio...
	5.8.2 On expiry of the six-month suspension period, if there have been no further convictions as defined in paragraph 5.8.1 above under the Immigration Ordinance (Cap. 115) during the suspension period, the suspension shall be lifted.  If there have b...
	5.8.3 The date of conviction, not the date of commission of the offence, shall be used in determining action under these procedures.
	5.8.4 These procedures will be applied by DEVB.  The Works Departments will not be consulted prior to taking action but will immediately be informed.
	5.8.5 The General Condition of Tender in relation to the statement of convictions under the Immigration Ordinance (Cap. 115), as shown in the web-site of DEVB, shall be included in all tender documents.
	5.8.6 A tender will not be considered if the tenderer or, if the tenderer is a partnership or an unincorporated or incorporated joint venture, any participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint ...
	5.8.7 Departments shall include in the tender reports submitted to the relevant Tender Board a statement stating that the recommended tenderer is not suspended from tendering under the provisions of this Sub-section.
	5.8.8 A conviction against each participant of the partnership or unincorporated joint venture or shareholder of the incorporated joint venture shall be counted as a conviction against a partnership or an unincorporated joint venture or incorporated j...
	5.8.9 For a limited company which substituted a partnership or sole proprietor or a limited company which substituted another limited company as defined in Sub-section 6.5, the limited company shall disclose the name of the entity prior to the substit...
	5.8.10 Where the tenderer is a partnership or an unincorporated or incorporated joint venture, the provisions of paragraph 5.8.9 above shall apply to participants of the partnership or unincorporated joint venture or shareholders of the incorporated j...

	5.9 Contractors Convicted of Site Safety or Environmental Offences or Incurring Serious Incidents on a Construction Site
	5.9.1 Please refer to DEVB TC(W) No. 4/2022 for details.

	5.10 Non-compliance with the Provisions for Employment of Technician Apprentices and Building & Civil Engineering Graduates
	5.10.1 Please refer to ETWB TCW No. 12/2003 for details.

	5.11 Non-compliance with the Provisions for Engagement of Sub-contractors Registered under Registered Specialist Trade Contractors Scheme
	5.11.1 Please refer to Chapter 7 of the PAH, available in the website of CEDD, for details.

	5.12 Failure to Obtain Quality Management System Certification as Required
	5.12.1 Please refer to WBTC No. 13/2001 and ETWB TCW No. 13/2001A for details.

	5.13 Withdrawal of Tenders within the Tender Validity Period
	5.13.1 A contractor shall exercise reasonable care in preparing his tender.  A contractor who engages in any of the following inappropriate conducts, some of which may involve breaches of contract, may find himself the subject of regulating action:
	(a) withdrawal of his tender within the tender validity period;
	(b) refusal to comply with the Conditions of Tender;
	(c) refusal to withdraw a tender qualification or post-tender qualification irrevocably and unconditionally unless such qualification is explicitly permitted in the Conditions of Tender; and
	(d) refusal to make good the shortfall in share capital, employed capital and working capital within the specified time required for the award of the tender.
	5.13.2 Refusal may be by way of positive refusal or failure to respond to requests or enquiry from the Employer or his agent.  Failure to respond in the specified manner or by the specified deadline may also be regarded as failure to respond.  The ina...
	5.13.3 Upon becoming aware of the inappropriate conduct as described in paragraph 5.13.1 above, the procuring department shall seek legal advice from the Legal Advisory Division (Works) of DEVB on whether legal action is recommended.
	5.13.4 The Government may take legal action against a contractor to recover damages where there has been a breach of an implied contract by the contractor.  In any event, withdrawal of a tender by the contractor under any of the situations mentioned i...
	5.13.5 Where it is established that a contractor engages in conduct as described in paragraph 5.13.1 above and which gives rise to reasonable suspicions as to his capability or integrity, the procuring department shall notify the Chairman of the relat...
	5.13.6 Upon receipt of the said notification from the procuring department, the Chairman of the MRC shall take the following actions:
	(a) If the notification is the first one in a rolling 36-month period, the following actions should be taken.
	(i) The MRC Chairman shall write on behalf of his Director to the contractor preferably within two weeks from the date of receipt of the notification from the procuring department, seeking an explanation from the contractor as to the reasons for the i...
	(ii) If the MRC Chairman is satisfied with the contractor’s explanation, the contractor shall be advised (using the standard letter at Appendix 5C) that the inappropriate conduct will be recorded but will not be counted for the purposes of taking regu...
	(iii) If the contractor has failed to respond or if the MRC Chairman is not satisfied with the contractor’s explanation and considers that the inappropriate conduct could have been reasonably avoided, the contractor should be warned (using the standar...
	(b) If the notification is the second one in respect of the same category of works in a rolling 12-month period, the following actions should be taken.
	(i) The MRC Chairman shall follow the same procedures laid down in sub-paragraphs (a)(i) and (a)(ii) above.
	(ii) If the contractor has failed to respond or despite the contractor’s explanation, the MRC Chairman is satisfied that the inappropriate conduct gives rise to reasonable suspicions as to the capability or integrity of the contractor, he should recom...
	(c) If the notification is the second one in respect of the same category of works in a rolling 36-month period, the following actions should be taken.
	(i) The MRC Chairman should follow the same procedures laid down in sub-paragraphs (a)(i) and (a)(ii) above.
	(ii) If the contractor has failed to respond or despite the contractor’s explanation the MRC Chairman is satisfied that the inappropriate conduct gives rise to reasonable suspicions as to the capability or integrity of the contractor, the MRC Chairman...
	5.13.7 If DEVB decides to take regulating action against a contractor in accordance with this Sub-section 5.13 and where the contractor is a joint venture, then each and every participant (in the case of an unincorporated joint venture) or shareholder...
	5.13.8 For the purpose of counting the number of tender withdrawal and taking regulating action, the date of withdrawal shall be taken as the tender closing date of the contract concerned. In the event that there is uncertainty as to which date is the...

	5.14 Contractors Convicted of Contraventions of Section 27 of the Public Health and Municipal Services Ordinance (Cap. 132)
	5.14.1 Please refer to ETWB TCW No. 22/2003 and 22/2003A for details.
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