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CIV/10/3396/LP/LP/PYM
By Hand

Development Bureau

9/F, Murray Building
Garden Road, Hong Kong
(Attn : Miss Elaina Luk)

Dear Sirs,

Re:  Yin Hing Monastery (the “Monastery”)

We act for Hong Kong Yin Hing Monastery, the owner of the Monaéfé "

R
We refer to your letter to our client dated 3" November 2010 solici%f?ig\ T-Client’s
comments.

For the Information proposed to be stated in Column 5, we note that the Government have
previously declared as per the Planning Department’s letter to our client dated 10" May 2010
that the Lot which the Monastery is situated R &35 24Tk M E B AIA, 1F FRER
T oA E A B €% (not included in any statutory plans, not necessary to make any
application to the Town Planning Board for the use as columbaria). Our client proposes the
Government to copy the said wordings in Column 5.

For the Information proposed to be stated in Column 6, we stress our client’s stance per our
letter to the Food and Health Bureau dated 17" August 2010 and to the District Lands
Office/Islands dated 17" September 2010. Pursuant to our client’s instructions, we have
obtained a legal opinion from Senior Counsel Mr. Chan, Edward K. S. The opinions of the
Senior Counsel are highlighted as follows -

1. The Lands Department had on 20" January 1986 by a letter to the Monastery warranted
and represented that the Lands Department was not prepared to take any lease
enforcement action against the storage of human ashes in the then existing structures of
the Monastery. The Senior Counsel opined that the ambit of the said letter dated 20"
January 1986 is wide enough to cover all the niches within the structures referred to in
the letter dated 20™ January 1986, no matter the niches are newly erected or then existing
so long as they are within the structures at the Lot.



2. Senior Counsel has provided detailed opinions from various aspects on interpretation of
“human remains” and “human ashes” and is of the view that Special Condition (31) of
the relevant Government Lease does not have the effect of prohibiting the placing of
ashes left after a thorough cremation of “human remains” on the Lot.

In this connection, we are instructed to extract the relevant paragraphs of said legal opinion
from Senior Counsel in the Annex for your reference.

Further, the Monastery is designated as a Buddhist temple. It is not unusual for Buddhist
temples, including many Buddhist temples in Hong Kong, to allow those lay believers and
priests to deposit their ashes in the temples after having passed way. The Government has
also encouraged the public to deposit the human ashes in monasteries, nunneries and temples
(leaflet titled “What to do when some dies ...” published by Food and Environmental
Hygiene Department).

In such circumstances, our client’s stance is that storage of human ashes in the Monastery
does not contravene the user restrictions provisions in the relevant land lease.

Kindly take into consideration the legal opinion of Senior Counsel and the aforesaid
comments and include our client’s columbarium in Part A of the Information on Private

Colum

Yours faithfilly,

Louis K.Y. Pau & Co.
Encl.

c.c Lands Department, District Lands Office/Islands — By Hand
19/F, Harbour Building, 38 pier Road, Hong Kong

LP/PYM

(Litigation/3396/letter to DevB — 17.11.10)
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Re: Lot No.395in DD 310 (the “Lot™)
_\_(i_“_‘li.!‘_gﬂl_(’l‘.“_‘._s,tﬂlﬁ!?E._‘_iM__Q!l_‘f‘é‘!S!fof),.A..

Extract of the Advice by Edward Chan, Senior Counsel
Basic facts

i By a New Grant No. 5748'dated 13 November 1974 (the
“New Grant”), the Lot was granted to The Great Buddha Temple
Limited. On or about 15 May 2007. The Great Buddha Temple
Limited changed its name to Yin Hing Monastery (the “Monastery™).
In fact the New Grant was made in consideration of thé surrender of 2
existing lots.  The area of the Lot granted 1s much larger than the area
of the surrendered lots. It is not clear whether the arca ot the
surrendered lots would form part of the Lot.  However, it appears that
nothing would turn on this point of the surrender and re-grant other
than in relation to what was the condition of the Lot at the time of the
grant, e‘.g. whether any structures were in existence on the Lot at the

time of the grant.

2. The grant of the Lot was subject to the terms of the
General and Special Conditions.  For the purpose of this Advice, the
important provisions of these Conditions are :

o~

General Conditions

“8. The fulfillment by the grantce of his obligations under
these me(ral and Special Conditions shall be a
P

condition precedent to the grant or continuance of the
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tenancy and in the event of any default by the gréntee in
complying therewith such default shall be deemed to be
a continuing breach arnd the subsequent acceptance by
or on behalf of the Crown of any Crown rent ot rates or,
other payment whatsoever shall not (except where the
Crown ahs notice of such breach and ahs expressly

acquresced therein) be deemed to constitute any waiver

or relinquishment or otherwise  prejudice the

_enforcement of the Crown’s right of re-entry ... ”

‘ Specigl Corrdi‘rions o

“2‘

Buddhist © - faith  with  ancillary res1dent1al‘ k

The grantee shall in accordance w1th General Condrtron

No.4 erect- and maintain upon the lot a temple together

~ with such ancrllary burldmgs as may be approved by

any trme erect or mamtam upon the Jot any burldrng i

other than buildings required for the purposes specified

in special Condition No. 3 below.

accommodatwn for members of the Buddhist

priesthood, Buddhist laymen who are candidates for'

and intend to enter the Buddhist priesthood, devout lay
Buddhists on religious retreat and such other categories
of visitors as may from time to time be approved by the

Secretary for the New Territories.

The grantee shall not assign, mortgage, charge, demise,
underlet part with possession of or otherwise disposes

of or encumber the lot or any part thereof or any



building or part of any building thereon or enter into
( : V : agreement so to do, the lot having been granted on the
speeial- terms herein set forth for use for the particular

' B | purposes stipulated.

12.  The design, disposition and height of any building to be
erected on the lot shall be subject to the approval in

writing of the Secretary for the New Territories.

14.  Space shall be provided within the ot to the satisfaction . .
of the Secretary for the New Termtorles for the parkmg'_ IR R

, of not Iess than 10 motor vehicles, and the space as -

prov1ded shall not be used for any other purposes

'31.  No grave shall be made on the lot, nor shaﬂ any human

e “ 7 remains whether in earthenware jars or otherwise be'

"""" ©o. o intefred therein or deposited thereon

The letter of 20 January 1986

-appear that at least by 1986 some human ashes’ were stored in'some
structures at the Lot. It appears that there was some correspondence |
between the Monastery (then still known by the name of The Great
Buddha Temple Ltd.) and the District Lands Officer Islands. The end

result was that there was a letter dated 20 January 1986 from the

District Lands Officer Islands which said :

¢ ... This office is now not prepared to take lease enforcement

action against the storage of human ashes within and confined

to the existing structures at the above lot.
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I must however Warn you that ’the above does not eonfer

on you any right or preclude from any. a.ction taken by other

- Government departments for your above. activity.  The
Government reserves all its ri‘ghts_uhderv the conditions of the
above lof, including the right of re-entry, in case of any future

breach of lease conditions.”

The recent eomplaints '

4. . By a 1e’cter dated 16 Aprll 2010 the Lands Department_A'

Monastery s operatmg a columbanum at the Lot The mode of -

 the Lot. It was s4id in the operation would be in breach of Special

Conditions 5, 12 and 31 of the Special Conditions of the Grant.

where human ashes are deposited were in breach of SC (3) and (31).

Any letting, sale or parting with possession of niches would constitute

a breach of SC (5). However, the Lands Department also conceded
that‘ the placing of human ashes in niches within the then existing
structures referred to in the letter of 20 January 1986 would not be
relied en as breaches. In the same letter the Lands Department also
said that there was a breach of SC (14) because no parking spaces
were provided and also that there were structures erected on the Lot

without approval and this would be in breach of SC (12).
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6. . The position of the Monastery as reviewed from its

solicitor’s letter to the Lands Department dated 17 August 2010 was .

that there were no niches in the Monastery except those within the

{ then existing structures referted to in the Lands Department’s letter
) dated 20 January 1986. Also by the same letter the Monastery
) maintained that there ‘was no structure on the Lot erected without
(. A approval. . Ifitis so, then plainly there could be no breach of SC (12). ’
l 7 It is plamly a questron of fact as to wh'et'herthere were

8 “The letter of 20 January 1986 expressly said that the letter
did not pteclude any action taken by other Government departments '

Since other than the Lands Department there is no other Government S

’ subJect to any . enforcement action for breach of SC (31) under the
Government grant if its activities in relation to “human ashes” are

within the ambit of the letter of 20 January 1986.

9. The letter of 20 January 1986 expressly said that the
Lands Department was not prepared to take lease enforcement action
“against the storage of human ashes within and confined to the
existing structures” at the Lot. It is not clear whether the reference
to “the existing structures” is to mean the existing building structures

or the existing niches. ~Furthermore, it may also be open to argument
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as to whether the reference to “existing structures” should be confined

to existing niches in which there were already human ashes being

stored.

10. In my view, one can easily come to the conclusion that
the reference to “existing structures” in the context of the 20 J anuary
1986 letter should not be confined to only those niches where there
were already human ashes being stored. This is because such
reading and interpretation is not in agreement with what the sentence
in the letter sa1d From the sentence, it is quite clear that the activity
that was being directed at was the storage of human ashes. The
qualification was the storage that was exempted must be “within and
confined to the existing structur_ee ~ Hence so Iong as the storage
was made within and confined to the existing structures, such storage
is not considered as offending. The sentence did not say that the

exemption was only confined to the storage of human ashes which

were already stored at the Lot. Thus if for instance as on 20 January

1986 there were still some niches which were empty, the Lands

Department would not take action against the subsequent storage of

human ashes in these niches.

11. But the next question is whether the “existing structures”
should refer to the “existing niches structures” or the “existing
building structures”? In my view although it is a permissible
interpretation to say the niches could nevertheless be described as
some sort of structures, when one talks about structures in the context
of a lease, one would normally refer to building structures unless the

context makes it clear that it is some other kind of structures that is



being spoken of.

12. In South Wales Alumzmum Co Ltd. v Assessment
- Committee for The Neath Assessment Area [1943] 2 AH E. R 587 at '
592H Atkinson J said : ‘

“ ... There is nothing to suggest here that the word “structure™

is not to be used in its ordinary sense. As used in its ordinary

sense I sﬁppose itmea‘ns' 'something ‘Which is cohstfueted 1n th'e"_. ) N

way of bemg bullt up as is-a bu1ld1ng, 1t is in the natute: of a'.‘f: S

*that must be the main guide : how has it got there: Is it

| Somethmg which you can fairly say-has been bullt up‘7 Tdo o e

not think that it depends at all on whether it is fixed to the' L

“ground. That may be a relevant consideration ..

13. In the present case, there is no 1nformat10n as to Whether_ B

they were, Whether the niches were built up niches or whether they" |
were pre-fabricated racks installed inside the structure of the
Monastery. However, what is clear is that in the letter of 20 J anuary

- 1986, there was no reference to any niches. The caption of the letter

said : “Lot no. 395 in DD 310 Yin Hing Monastery Lik Wu, Lantau”.
The pertinent sentence said ... storage of human ashes within and
confined to the existing structures at the above lot.” In my view,
even assuming that the human ashes were stored in niches in 1986, the

letter said “within and confined to the existing structures at the above

~ in-1986 the human ashes stored at the Lot were stored i in niches, and 1f o
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lot” and not “within and confined to the existing niches at the above
z ‘ lot” or “within and confined to the existing niches at the structures at

the above lot”.

14, Thus in my Vrew S0 Iong as the nlches used for the
storage of “human ashes were within those structures in exrstence on
20 January 1986, the Lands Department had by its letter of 20 J anuary

1986 said that no enforcement actlon wrll be taken There 1s no

- reason for the Lands Department t0°go back on its- Words' In fact it o

would appear that this was the stance taken by the Lands Department;” |
1n 1ts letter of 29 July 2010 where it was said that « The except1on -

are nrches within the then exrstrng structures referred to. in a letter.

structures at the Lot.

The effect of SC (3 1)

Whether human remains include ' ashes of human remains after
crematron‘? ‘

15. - It is trite law that the terms of a covenant in a lease are to
be construed with reference to the surroundrng circumstances at the
time of the grant of the lease. However, in relation to SC (31) itis
tolerably clear that this clause was one of the standard clauses mserted

in the New Grants in the New Territories ever since about 1924,

16. The idea of prohibiting the use of the land as graves or



for the placing of human remains- was first introduced by the

Government in grants subject to the General Conditions of GN. 570 of

1924. - General Condition 15 of GN 570 of 1924 read

“Without the consent of the District Officer no grave shall be
made on, nor shall any human remains be interred in, or
deposited - on - the lot sold  either in earthenware jars. or-.
otherwise.” [1 e. GC 15]

| | 17.'", T Itis 1mmed1ately apparent that SC (31) in our case Was“_ o

This is espe01a11y SO in relatlon to the meaning of the words “human

remains”. It is difficult to conceive a reason for g different meaning’

to be giver to those words in numerous other new grants made since =

- 1924 and this New Grant 5748 made in'1974. - - .- . - .- . . SR

18. Assuming what is put inside the containers placed in the

niches at the Monastery are ashes left after the cremation of human
remains the question is whether the placing of such containers Wiﬂ’l
such ashes would be a breach of SC (31). SC (31) prohibits the
making of graves on the Lot. In my view, whether what is in the
containers placed inside the niches is human remains or not, plainly
the niches even with the name plates of the deceased persons in front

of them, could not be said to be graves. “Graves” and “human

- remains” were separately mentioned in SC (31). Again SC (31)
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. prohlblts the interring of any human remains in the Lot. Since the

condition itself draws the d1st1nct10r_1 between “interred in” and
“deposited on”, I am of the view that whether the ashes are to be
considered as human remains or not, the placing of containers
containing ashes in the niches could not be interring human remains in
the Lot. The only issue is whether it would amount to depositing
'human remains on the Lot. This would depend on whether on true
lconstruction‘of SC (31), the words “human remains” therein are wide
’enoﬁgh to include ashes left after the cremation 6f human'fémains.

construc‘uon of such 1nstrument are shghtly different from the case of
the constructl(_)n of an agreement for sale or a grant between pr1Vate
individuals. While the general principle governing the construction

of all documents, namely, to ascertam the intention of the parties from

- the words they- expressed iri the 1nstrument and that the 1nstrument ‘
must be construed as a whole will. apply, there are three other
principles which are specifically applicable to the construction of
grants from the Government. These other principles were set out in
the judgment of Slade J in Earl of Lonsdale v Attorney General [1982]
1 WLR 882 which was a case concerning the construction of a Crown

grant of a mining lease in 1880. The principles are :

(2)  In construing the instrument, the Court must do its

best to place itself in thought in the same factual



S L

-1l

background as the parties were at the time when they

~ entered into the transaction (see page 899H). This

proposmon is supported by decisions of high authorities

cited in the judgment of Slade J : Lord Wilberforce in~

Reardon Smith Line Ltd v Yngvar Hansen- Tangen
(trading as HE. Hansen- Tangen) [1976] 1 WLR 090 at

- 995- 996 and also at page 997 referrmg to Charrington &

Co. Ltd. v Wooder [1914] AC T1; Lord Herschell in
Southland Frozen Meat and Produce Export Co Ltd v

'1 Nelson Brothers Ltd [1898] AC 442 at 444.

| (b) Cohtféry to the ordinary rule appliCablé to grants o

referred to Romilly MR. in Attorney General v Ewelme |

Hospztal (1853) 17 Beav 366, 385, Cockburn CJ in

Clazm [1922] AC 339 at 353 Halsburys Laws of

England 4" ed (1974) § 1049. According to Slade J, the

effect of the authorities 1s thaf :

« .. if the wording of a grant by the Crown is clear and
unequivocal, the grantee is entitled to rely on it as much
as if the grantor had been any other subject of the
Crown; if, on the other hand the wording is obscure or
equivocal, the court must lean towards the construction

more favourable to the Crown, unless satisfied that



another interpretation of the relevant words in their

context is the true one.” (see page 901F).

(e) If a particular word _emponed in a written

instrument bears an-“ordinary,‘_ plain and popular sense”,

the burden of displacing this ordinary sense bwil'l faﬂ on
- any perseh Who seeks to assert that, in -a particular

context, the word does not bear such meaning (see page
J901G).

between 1974 4 1924. But i in view of ‘

the fact that it would appear to- bea pohcy of the Government to 1ns1st .

dtfferently in SC (31) from the same words in nearly all other new ;
grants since 1924 in my view one should really have regard fo the K
surrounding circumstances in 1924 to find out what was intended to be

prohibited as “human remains”.

21. In construing GC 15 and SC (31), it is important to bear
in mind the various ways of how human remains may be dealt with

especially in 1924. For burial, the traditional common practice is



that the corpse'Would be ptaced'inside' a‘_cofﬁn’ and the coffin with the

- corpse (the human remains) inside is then buried into the land beneath
the soil. In south China, including Hong Kong, it is often tho,ught
necessary that after-a certain period of time when the flesh of the
corpse had all degenerated with the skeleton bone remalmng, then the
corpse would be exhumed and after cleaning and the removal of all the -
remaining flesh and tlssue the " skeleton would be put inside an»

earthenware Jar and be burled underneath the sorl agarn Sometlmes

burled cofﬁn (W1th human remains- 1n31de) or the bur1ed contalners

(w1th the skeleton inside) is known as the grave.

hand and those in 1924 on the other. First, although crematlon 1n

cremation of human remains into ashes in 1924, As far as I am'»

aware, the Government had not provided any cremation facilities or :
services until about 1962. I understand that while it is not ndifﬁeult to
burn away the flesh of the human remains .leaving the skeleton, 1t
requires very high temperature in order to reduce the human remains
into ashes, and I wonder if the technology avarlable in 1924 would be
able to aehreve that. T have also heard of the suggestion that in fact
the ashes now collected from Government crematorium have been

subject to a process of crushing and grinding after the cremation of the



- human 'r_emains. But even so, I think one must proceed on thé basis

i ‘ that the cremation has been complete and that the ashes are the
product of the cremation. In any’ case, if the position was that in
1924 cremation of human remains into ashes was not, or was hardly -
heard of, it would be a strong factor to show that When GC 15 of GN
570 of 1924 Spoken of human remains, it was not ant1e1pated that .

ashes of the cremated human remams would be mcluded

23 o Another crucial 1mportant factor in applyrng prlncrple (a)_" S

Agarn the time frame must be in 1924 Tt is plam from the terms of '

GN 570 of 1924 that the terms set out thereln were meant to gov'e‘rn

depos1t1ng of human remains on the land granted. One of the -
probable teasons is that the Government was concerned that the |

~burials of human bOdleS should be controlled for hyglemc‘

..................................

contentron that human remalns should not include ashes of cremated '

human remains. If on the other hand, the main consideration for the
imposition of such a clause was that the Government would con51der. '
that for town planning consrderatlon there should be some separation
of land being used as columbarium or cemetery or ancestral worship
from other users completely unassocrated with the dead, then this
would be in support of the wide construetron of “human remains” to
include ashes from cremated human remains. In this regard the

prevalence of buildings or places in the New Territories being used as



I

columbarium in 1924 would be an important consideration. If there
were no or very few buildings or places being used as columbarium in
1924, then the natural inference would appear to be that there was

little reason for controlling them by the terms of Goverhment leases.

24, Whatever is the purpese- fer the insertibh of GC 15 ih GN

570.0f 1924, one can be reasonably certairr that the purpose could not

be to av01d the problems assocrated wrth the bhghtmg of the land by

the requlrement of a- faculty for the exhummg of human remams or

ashes from human remams once the same is hurred'o'r depos1ted Volnl the R
| land because the requlrement of a faculty to exhume human remams S

or ashes of ‘human ' remains is derlved from and governed by S

expertise in Chmese Customary Law, but as far as I am aware, while -
the remains of the ancestors are not to be exhumed easily and thereiv
may well be the requirement that the exhuming of the remains of a
person is not to be done without the consent of his decedents, there is
nothing in the Chinese Customary Law to extend the requirement to
the movement of the ashes of a cremated body because cremation was
not an acceptable means of disposal of the body after death in Chinese
Customary Law for the indigenous people in Hong Kong. Cremation

has always been used for Buddhist monks or nuns but not for the



ordinary‘ people. While it is said that for some really high powér |
monks there would be a piece of “shea li” left after the cremation of
his body, and that the “shea 1i” would be treated as a sacred substance,
as far as I am aware there has hever”been any rule or custom to say
that the “shea 1i” or the ashes left after cremat1on could not be moved
without any spec1al perm1ss10n once. they are placed or deposited at a

certam spot.-

,26. It 'the‘.mdlaaylbemigm‘ealby the interring or depo'sitiﬁ'g'l S

Govemment as the reversioner of the land granted would not be able -

to’ freely remove them or to treat them as part of the land aﬁer thej'

blighted.  Also, 'if this is the reason, then th1s Would support the' S
contention that the purpose of GC 15 is to prevent the land from belng' o
blighted and that GC 15 should be so construed as to prevent the_.

1nterr1ng or depos1t1ng of ashes resulted from cremat1on of human.

27. However, unless [ have ‘misunderstood the .po'siti‘on in
Chinese Customary Law, the blighting of land by the interring of '
humtah remains is not a problem in Hong Kong at all.  Further, in.ahy
event it has never been the concern of the Government that the land
might be blighted by the burial of human bodies. - There must be a lot
of graves in the New Territories in 1898 and the Govefnment then had
no difficulty in legislating that all lands in the New Territories belong

to the Crown and the granting of Government leases also for the burial



land. There was 1o clause in »th'e‘Bloek Crown leases similar to GC

15 of GN 570 of 1924, although no doubt some lots granted under a

Block Crown lease would have graves on them.. |
28. It is also of mterest to note that GC 15 pr0h1b1ts the
erectlon of graves and the depositing of human remains. It does not

seek to proh1b1t the placing of ancestral tablets for wer’shipping"

purposes. ThlS is some 1nd10at1on albeit not a strong one, that it was] :

29. W1th spec,lﬁc'r'ef'erence fo- SC (31) in 1974, one must:

remember that the Lot was granted spec1ﬁeally for the purpose of 1ts T

bemg used as a Buddh1st temple As faras I know it is customary

would be cremated. 'Although I could not be very sure, I think that it

is customary that the cremated ashes of the monks of a monastery,

the “shea 1i” would invariably be kept ms1de the monastery. In terms .
of the way for the production of the “shea 1 and the ashes left behind
after the cremation,'l could not see much difference in their either
being or not being considered still to be human remains. In other
words, if ashes could be said to be human remains, I see no reason for
saying that “shea 1i” should not. In SC (31), there was no distinction
drawn between human remains of monks residing in the monastery or
even “shea li” of monks of the monastery on the one hand and ashes

left from cremation of outsiders on the other. The question is



-whether ashes of monks from the monastery and “shea 1i” are intended
to be prohibited from being placed on the Lot. In my view, it is -
o extremely odd that SC (31) is intended to interfere with the long
established practice and tradition of the Buddhist monastery This

would certainly support the view that ‘human remalns in the context .

of SC (31) should not be construed as 1nelud1ng ashes Ieft after :

cremation of human bodies: . * -

3'0. o There is no deﬁmtmn glven for the words “human o

remains” 1n GN 570 of 1924 ot 1n The General and Special Condltlons

“ashes” mean ashes resulting from the cremation of human

remains;”

| implicitly acknowledge that “remains” may otherwise be understood

in 1974 to include also “ashes resulting from the cremation of
remains” or there may be some ambiguity as to whether the “ashes”
should be considered as “human remains”. The argument is that it is
because of the possible ambiguity that the statute would make it clear

that “ashes” are not to be considered as human remains for the



purpose of Regulation under- wh1ch “human remains” and “ashes as

deﬁned in the Regulation are to be differently dealt with.

31, However -in section: 11(1) -of the Private Cemetery
Regulation (1960) where there is a prohibition of the depos1t1ng of
human remains in a vault in a pnvate cemetery unless such remains
are encoffined, there is a prov1so to say that skeletal remains and.ashes
- after cremation may be encofﬁned in an urn, The proviso concerning

ashes would suggest that ashes would otherwme be. eaught as human:s-v .

-‘,sectlon 11 of the anate Cemetery Regulat1on then one. may say that o

it was recognlsed in th1s 1960 Regulat1on that human remams would‘=~" :

“human remains” is defined i in the same way as in the Crematlon and
Gardens of Remembrance Regulation. - However “ashes” is not

4deﬁned at all In sections 17 and 19 of this .Rule "‘aShes”' was

recogn1t10n that there is a distinction between the 2.

33, Otherthan the acknowledgment of the pOSSIble amb1gu1ty, _
I do not think that the consideration of the statutory definitions of
“ashes” and “human remains” and the use of these words in the
subsidiary legislations considered above would have much bearing on
the construction of the words “human remains” as used in GN 570 of
1924 and it follows that it would not have much bearing on the

construction of SC (31).  Plainly the context of the use of the words
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is quite different. Further, the surrounding vcircumstances must also
-~ be different in that GN 570 of 1924 was drafted in 1924 while these
- other subsidiary legislations were drafted after 1960.

Ordinary dictionary meaning

34, ~ The relevant meaning of the word “remains” as giVen by
the Shorter Oxford D1ct1onary is “(part or parts of) a person S body

after death” - On this meaning; 1t is difficult to see how the ashes leﬁ‘-' R

remams The fact that the ashes ongmate from the human remams-

does not mean that ashes are human remains, 1n as’ much as human

remains as human remams is that phys1cally the ashes do not have' any

traces of similarity in outlook w1th human remains, and as far as I

are s‘ull organic substances, out of whlch it is poss1b1e to extract the -
human DNA, but the ashes after cremation would be inorganic and 1t g
is not possible to extract the human DNA from them. If my
understanding is correct and further if it is correct to say that in fac't:it B
is not really possible to differentiate ashes resulting from human
remains from ashes resulting from say, the cremation of animal
carcasses, then in my view, this is a very strong reason to support the
view that ashes in the ordinary plain and popular sense could not be

said to be human remains and vice versa.
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35, " The next thing to consider is the dictionary meaning of

the word “ashes”. In the Concise Oxford dictionary, the meaning

given to “ashes” is “remains of human body after cremation”. - The = -

Shorter Oxford gives the meaning as “that which remains of a human
body after cremation”. The Collins Cobuild English dictionary gives
the meaning as “a dead person S ashes are their remains aﬁer thelr

body has been cremated”.

explainmg the meanmg of ashes there isa reference to “human" S
remiains” or “remains of human body ‘However it is s notable that in

all cases, ashes are not con51dered as the same as’ “human remains” or _

about this meanmg and all the d1ct10nar1es have just sa1d that
However could one simply say that “ashes” is a kind of “human

remains”?

Would have to consider whether as a matter of ordinary language one-

would still consider “ashes” as “human remains” after the process of

cremation. This is of course the ultimate question that we have to

answer. As a general observation, while after a long period of burial,
the human remains contained in a coffin would still be human remains
even though all that is left would be the skeleton bones, I would
consider that it is not correct to say that after the process of burning
the material subject to the burning would necessarily remain to be the

same material. A piece of iron after being burnt {(or subject to heat)



would proh‘ably:remain’ to be iron. ~ Of course it may become steel if ;
. there is the right substance being added to it during the ‘heating
process. However for many other substances, the substance would
- become something different- after ~the' b‘urnin‘gg or some artificial

process.  For instance, in the case of charcoal we all know that

charcoal is made from wood after sub_] ect1ng 1t toa process of burnmg
Certarnly in the ordlnary language we do draw a distinction between

charcoal and wood and When we speak of wood we do not normally‘ |

- include charcoal In this respect the word “charcoal” is explalned in-

Conc1se Qxford dictionary also explams ‘ash” as “Powdery re51due‘ EE

left after'combustion of any substance”. But if we burnt a prece of

or1g1nates from a piece of wood or paper.

38. Thus the fact that the dictionaries 'eXpIai'n “4shes” Ab’y"_
referring to “human remains” as being the source for the ashes does 5
not mean that “ashes” should properly be considered as “human
remains”.. In fact in ordinary daily identification of substance, we =
look at the appearance, its texture and form and sometimes also its
composition. From all these points of view, ashes and human

remains are miles apart.



309. Onb the basis that the “ashes” stored _'oh the land in
question. were the result of a complete combustion of the “human
remains” in the cremation process, the “ashes” differ from the original
‘r‘human remains” 'in that one could say that there is a complete
transformation of the orgamc “human remains” mto an 1norgan1e
substance and it is difficult to detect that the or1g1n of the ashes is from‘
a human body. From th1s perspectwe it is difficult to see Why
“ashes” should still be eons1dered as “_human.remams .

with the point of whether ashes left aﬁer the cremation of human =~

remains should still be considered as “human remains”.. .

41. ~ This principle enly comes into plaﬁr if there is an-
ambiguity in the meaning of the words “human rémains” as to whether
it should inelude"‘ashes?’ resulting from the cremated human remaih's.
No doubt the subsidiary legislations considered above may lend sonte
support to the contention that there were ambiguities in whether
remains would cover ashes resulting from the cremation of the
remains. Having regard to the fact that the definition vin the
subsidiary legislations is for the purpose of the interpretation of that

subsidiary legislation only and having regard to the fact that what we
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have to face here is the interpretation of a set of general conditions for
the grant of lease in 1924, I am of the view that the assistance that one
can derive from the subsidiary legislations is very little. In short, I

do not see any sufficient ambiguity to trigger of this principle.

~
"~

Conclusion on SC (31)

42. I am of the view that SC (31) does not have the effect of
prohibiting the placing of ashes left after a thorough cremation of

“human remains” on the Lot.



