From Secretary for Development To Distribution

Ref. in  DEVB(PS) 106/43 (Attn:

Tel. No. 3509 8337 Your Ref.

Fax No. 2905 1181 Dated Fax No.

Date 4 February 2019 Total Pages 3 + Encl.
WBTC No. 23/2000 -

Computer Facilities in Consultancy Agreements;

WBTC No. 17/2001 -
Electronic Dissemination of Invitation Documents for Consultancies;

WBTC No. 31/2001 -
Electronic Submission of Consultancy Proposals on Removable Media;

ETWB TC(W) No. 26/2003 -
Post-completion Review on Major Consultancy Agreements
and Major Works Contracts under Public Works Programme;

ETWB TC(W) No. 30/2004 -
Consultancy Agreements — Retention of Documents and Inspection;

ETWB TC(W) No. 34/2004 -
Retention of Money Payable to Non-resident Consultants
for Settlement of Profits Tax in Consultancy Agreements; and

ETWB TC(W) No. 3/2005 -
Novation of Consultancy Agreements

Subsumption under AACSB and EACSB Handbooks

We enclose the summary of minor updates for subsumption of the subject
technical circulars under AACSB and EACSB Handbooks for your information please.

2. Part of ETWB TC(W) No. 42/2002 “Feedback and Debriefing to
Unsuccessful Bidders for Consultancy Agreements and Works Contracts” related to
consultant selection exercises have also been subsumed under AACSB and EACSB

Handbooks.
.02



3. This memo takes effect on AACSB/EACSB consultancy agreements with
Technical and Fee Proposals to be invited on or after 11 February 2019.

4. Secretaries of AACSB and EACSB are requested to update the AACSB
and EACSB Handbooks accordingly.

5. Please bring this memo to the attention of all project officers who are
responsible for management of consultancy agreements.

6. If you have any enquiry on the subject issue, please contact our Mr.
Benjamin K. H. CHAN (Tel: 3509 8381 or email: benjaminkhchan@devb.gov.hk).

( Hortensia CHAN )
for Secretary for Development
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Review of Technical Circulars (Works) (TCWs) in relation to Consultancy Services

Summary of Minor Updates and Subsumption of Existing TCWs into AACSB/EACSB Handbook(s)

Index | TCW No. TCW Title TCW Recommendation / Reason for TCW Update Relevant Section of Original TCW to be Updated Relevant Section of
Updates Remarks (Key updates highlighted in red in below column) AACSB/EACSB Handbook
Required to be Updated for
Subsumption of TCW
1 23/2000 | Computer Facilities Y Remove TCW from (1) Procurement of Paragraph 18 to be amended as follow:- AACSB Handbook Update:
in Consultancy active list with Agreement Computing . b herw! . for i (1) Section 5.9 (a)(iv);
Agreements subsumption of TCW Services (ACS) via Excelp tto the extent ot erw1se1p rov1d§d l(c)lr];n (i) Appendix 5.2;
into AACSB and consultancy agreements consu ta}E;:yfagre}fments, go?lsu tants 5 Ol} ’l'e' (ii1) Appendix 9 Clause 20.1
EACSB Handbooks is not common and other resp(?ns,(; be Er t ?Cofil(f)'lla’l co}:rlplll;[llpg act 1tlez (iv) Appendix 10 Clause 4
(together with some practical ways to procure requlrle y them for fulh m}% t efo ';'g?tlor: lllln erl de - (A)(iv); and
minor updates). relevant computing consultancy agreerpents. . T ese factlities shall include : (v) Appendix 34 Annex 3
services, e.g. through (a) office automation facilities commonly used by Attachment X111 Part II
OGCIO’S tanding order secretarial, clerical, administrative, technical or item 2
agreement, are available professional staff for the office functions; '
Therefore, procurement (b) technical Fomputlng facilities usec‘i by profgssmnal EACSB Handbook Update:
of ACS via consultancy and technical staff for computer-aided drafting, (i) Section 4.12.:
agreements is no longer computer-aided design and geographical information (i) Appendix 4.3 amended
required systems, or other professional systems (such as, but and new Annex D to
' not limited to, Electronic Document Management Appendix 4.3; and
(i) General computer items System, Building Informaltqlon Modelhng,. Prcgect (ii1)) Non-staff charges items
covered by lump sum in Manafgément System) as the case may be; an . including computer
consultancy agreements (c) IT training for staff employed by consultants. facility removed in
should be updated. Appendix 3.13 Item D2.
2 17/2001 Electronic Y Remove TCW from (1) Update latest compatible | Paragraph 9 of Annex 1:- AACSB Handbook Update:
Dissemination of active list with file formats for (i) Annex E of Appendix 8.3.
o . e o Amend table under paragraph 9 as follows:
Invitation subsumption of TCW electronic dissemination; paragrap '
Documents for into AACSB and . lace “Adobe Acrabat” by bl EACSB Handbook Update:
Consultancies EACSB Handbooks (1) Replace obe Acrobat™ by “Portable Documents (1) Section 4.18;

(together with some
minor updates).

Format (PDF)”;

(i) Delete “Rick Text Format”;

(111) Replace “Word 97 by “Word”;

(iv) Replace “Excel 97 by “Excel”;

(v) Add “Building Information Modeling (BIM)”;

(vi) Replace editable file type of drawings to “Procurement
Department to define and insert)”;

(vii) Add the following paragraph under the table: -
“The data formats and associated versions of
documents/files to be adopted in the EIP’s should adhere
to the latest OGCIO Interoperability Framework which

(i) New Appendix to
Section 4.18




Index | TCW No. TCW Title TCW Recommendation / Reason for TCW Update Relevant Section of Original TCW to be Updated Relevant Section of

Updates Remarks (Key updates highlighted in red in below column) AACSB/EACSB Handbook
Required to be Updated for
Subsumption of TCW

can be downloaded from the OGCIO website:

https://www.ogcio.gov.hk/en/our work/infrastructure/e
government/if/interoperability framework.html”

(i) Add DVD-ROM as a Paragraphs 10, 12and 16(b) of Annex 1:-
mean for dispatch of

. Add “/DVD-ROM?” after “CD-ROM” and
documents; and

add “/DVD?” after “CD”.

(i11)) Rename ITSD to Paragraphs 13(b) and 14 of Annex 1:-

OGCIO.
Replace “ITSD” by “OGCIO”.

(iv) Add reference for Add new paragraph 15A as follows:
recognized digital

. . “The list of recognized certificates is available at OGCIO’s
signature certificate

website:

www.ogcio.gov.hk/en/regulation/eto/ca/rec_certs”

3 31/2001 Electronic Y - Remove TCW from (1) Update latest compatible | Paragraph 8(a) of Appendix 1:- AACSB Handbook Update
Submission of active list with file formats for (1) Annex F of Appendix 8.3.
. . _— Amend table under paragraph 8(a) as follows:
Consultancy subsumption of TCW electronic submission; paragrap :
Proposals on into AACSB and ' Replace “Adobe Actobat” by “Portable D
Removable Media EACSB Handbooks (1) Replace obe Acrobat™ by “Fortable Documents EACSB Handbook Update:

Format (PDF)”;

(i) Delete “Rick Text Format”;

(111) Replace “Word 97 by “Word”;

(iv) Replace “Excel 97 by “Excel”;

(v) Add “Building Information Modeling (BIM)”;

(vi) Replace editable file type of drawings to “(Procurement
Department to define and insert)”

(vil) Add the following paragraph under the table: -

(together with some
minor updates).

(1) Section 4.19;
(i1)) New Appendix to
Section 4.19

“The data formats and associated versions of
documents/files to be adopted in the EPP should adhere
to the latest OGCIO Interoperability Framework which
can be downloaded from the OGCIO website:

https://www.ogcio.gov.hk/en/our work/infrastructure/e
government/if/interoperability framework.html




Index | TCW No. TCW Title TCW Recommendation / Reason for TCW Update Relevant Section of Original TCW to be Updated Relevant Section of
Updates Remarks (Key updates highlighted in red in below column) AACSB/EACSB Handbook
Required to be Updated for
Subsumption of TCW
(i) Add DVD-ROM as a (i) Paragraph 18 of main text; paragraphs 2 to 6 of
mean for submission of Appendix 1:-
documents;
Add “/DVD-ROM” after “CD-ROM” and
add “/DVD” after “CD”.
(ii) Paragraph 2 of Appendix 1:-
First sentence is replaced by “EPP shall be submitted on
CD-ROM media complying with ISO 9660:1988 or
DVD-ROM media to ISO 13346:1995 standards.”
(ii1) Delete the requirement | Paragraph 16 of main text:-
for EACSB to release lete fi .
: (13
the ORIGINAL set of Delete first sentence %&%%B—m&d—%@SB—w%H—rele&s&I
EPP on technical the ;E:_ISH Ab-setof EPPon HE},HHESI propesal-er EOL-to-the
proposal or EOI to the EHE i
Managing Department
(as the ORIGINAL set
of the document is to be
submitted to the
Managing Department
direct in common
practice).
(iv) Add reference for Add new paragraph 7A in Appendix 1 as follows:
recognized digital , , , . :
. : “The list of recognized certificates is available at OGCIO’s
signature certificate and .
o website:
organizational e-cert
www.ogcio.gov.hk/en/regulation/eto/ca/rec_certs”
(v) README file of EPP Amend README.rtf to README.doc in paragraphs 2 and
submission change to 13 of Appendix 1, and replace “Rich Text Format” to “Word
doc format Format” in sentence 3 of paragraph 2 in Appendix 1.
4 42/2002 Feedback and N Core parts of TCW have N/A N/A N/A
Debriefing to already been subsumed
Unsuccessful in AACSB and EACSB
Bidders for Handbooks.




Index | TCW No. TCW Title TCW Recommendation / Reason for TCW Update Relevant Section of Original TCW to be Updated Relevant Section of
Updates Remarks (Key updates highlighted in red in below column) AACSB/EACSB Handbook
Required to be Updated for
Subsumption of TCW
Consultancy Remove TCW from
Agreements & active list after clearance
Works Contracts of relevant implication
on administration of
works contracts.
5 26/2003 Post-completion N Core parts of TCW have N/A N/A AACSB Handbook Update
Review on Major already been subsumed (1) Section 11.5
Consultancy in EACSB Handbook.
Agreements and Remove TCW from
Major Works active list with
Contracts under subsumption of TCW
Public Works into AACSB and
Programme EACSB Handbooks.
6 30/2004 Consultancy N Core parts of TCW have N/A N/A N/A
Agreements - already been subsumed
Retention of in AACSB and EACSB
Documents and Handbooks.
Inspection Remove TCW from
active list with
subsumption of TCW
into AACSB and
EACSB Handbooks.
7 34/2004 | Retention of Y Core parts of TCW have | Update the text in accordance | (i) Item (3) of Appendix A is replaced as follow: AACSB Handbook Update:
Money Payable to already been subsumed | with the latest tier of Profit (1) Section 5.17
Non-resident in EACSB Handbook. Tax. 3) Calculation of the amount to be withheld for tax (i) Annex K of Appendix
Consultants for Remove TCW from payment 5.1
Settlement of active list with (ii1) SCE 18 in Appendix 29
Profits Tax in subsumption of TCW The amount of tax withheld should be calculated | (iv) Annex 3 to Appendix 34
Consultancy into AACSB and on the gross fee payable (exclusive of any
Agreements EACSB Handbooks reimbursement of expenses, if any). Please refer | EACSB Handbook Update:
(together with some to the website of the Inland Revenue Department | (i) Appendix 4.15
minor updates). (www.ird.gov.hk) for the details of latest profit tax
rates.
(i) The first sentence of the first paragraph of Appendix B

is replaced as follow:




Index

TCW No.

TCW Title

TCW
Updates
Required

Recommendation /

Remarks

Reason for TCW Update

Relevant Section of Original TCW to be Updated
(Key updates highlighted in red in below column)

Relevant Section of
AACSB/EACSB Handbook
to be Updated for
Subsumption of TCW

“Please note that where the Consultants are
non-resident corporation or, where the
Consultants are unincorporated joint venture or
partnership or sole proprietorship, any one of the
participants or partners or the sole proprietor is a
non-resident, the Government shall withhold a
percentage equivalent to the prevailing Hong
Kong Special Administrative Region (hereinafter
referred to as Hong Kong) profits tax rate
applicable to unincorporated and incorporated
business at the time the services are rendered (For
the details of the current profits tax rates, please
refer to the website of the Inland Revenue
Department www.ird.gov.hk.) of any fee payable
to the Consultants, whether by way of lump sum,
instalments or discounted payments, but exclusive
of any reimbursement of expenses, if any, in
respect of the Services performed/provided in
Hong Kong for the settlement of Hong Kong
profits tax chargeable on the fee. ...”

3/2005

Novation of
Consultancy
Agreement

Yes

Remove TCW from
active list with
subsumption of TCW
into AACSB and
EACSB Handbooks
(together with general
update).

Revise signature format for
execution of agreement in
accordance with the latest
Company Ordinance

Revise signature formats of Novation Agreement in
Appendices A, B and C.

AACSB Handbook update:
(i) Revise Section 9.5
(1) New appendix 21.3

EACSB Handbook update:

(i) Revise Section 9.5

(i1) New appendix to Section
9.5




(009FU-07-2)

The Government of the Hong Kong Special Administrative Region

Environment, Transport
and Works Bureau
Government Secretariat

Works Branch
Murray Building, Garden Road,
Hong Kong

Ref ETWB(PS)106/11
Group : 6

12 January 2005

Environment, Transport and Wor s B &

Scope

the Architecturd and AsSE
Engineering and Associate
should also cover cons
subvented bodi ]

idled CB ants Selection Board (AACSB) and the
sult@nts Selection Board (EACSB). Any novation
dies“Undertaken by the Hospital Authority and other

Effective Date

2. The Circular takes immediate effect.

Effect on Existing Circulars

3. This Circular supersedes ETWB Technica Circular (Works) No. 10/2003
which is hereby cancelled.

4, This Circular should be read in conjunction with WBTC No. 16/95,
WBTC No. 16/95A, and the AACSB/EACSB Handbooks. In case of discrepancies or
inconsistencies between this Circular and the documents referred to, the provisions of
this Circular shall prevail.



Background

5. The practice and procedures on dealing with requests for novation of

consultancy agreements have been reviewed. To alow flexibility for a consultant

intending to wind up his business to make an orderly and planned exit, it is decided

that in such a situation novation of some but not all on-going consutancy agreements
of the consultant should be permitted, subject to the condition set out in paragraph 6(ii)
below. However, the consultant shall not be invited to bid for or be awarded any

further consultancies.

Policy

6. Novation of consultancy agreements is allo der one of the
following circumstances:

() A consultant is going to change or has c
sole-proprietorship to a limited liaks
liabilities and benefits under the exigii
transferred to the new comp
cover al on-going consultanc

a partnership or
y. The obligations,
ancy agreements will be
scenario, novation must

(i) A consultant is being
Is intending to wind u ,
or al of the cg : agreginents. The Government on balance agrees

' éfminating the consultancy agreements. In the
ding to wind up his business and proposing

pany covering the remaining consultancy agreements.
pVof the performance bond shall be determined by the

liabilities such as liabilities for breach of agreement or outstanding
liabilities, and total value of outstanding fees for those consultancy
agreements not to be novated.

7. It has to be satisfied that the new consultant(s) taking over the
consultancy agreements has the capability (especially the consultant’s experience and
staffing aspects) to undertake the consultancy agreements and bear all the
responsibilities under the consultancy agreements.

8. If the proposed new consultant is alimited liability company, the majority
of directors who have the voting power in meetings of the company must be consulting
engineers (or equivalent professionals of associated professions). The proposed new
consultant shall be required to submit documentary proof.

ETWB TCW No. 3/2005 Page 2 of 16



9. The proposed new consultant shall be required to declare any involvement
or interest which isin rea or apparent conflict with the duties to be performed for the
consultancy agreement(s), particularly any interest or association that the new consultant
may have with any contractor, supplier, specialist contractor or sub-contractor.

10. For AACSB consultancies, the new consultant should be currently on
the same category and band on the AACSB List of Consultants.

11. Other than the circumstances mentioned in paragraph 6, any transfer of a
consultant’ s benefits and obligations under consultancy agreements with the
Government to a third party, including a sister company, a holding company or a
subsidiary company having a separate legal status, will not be permitted. This is to
uphold the principle of open and fair competition as the seleCiggn of a consultant is

12. Novation of consultancy agr
name of a consultant is changed. The chang
the rights or obligations of the consult

Procedures

13. Upon receipt
consultancy agr
the relevant Con

rom the Consultant for novation of any existing

ent should forward the request to the Secretary of

oard (the Secretary).

14. Th 111 then obtain from the Consultant:

() Details of the new consultant(s), including a copy of its Business
Registration Certificate, the Certificate of Incorporation, Quality

Management System Certificate and the Memorandum & Articles of
Association (or ssimilar documentsin the case of overseas consultants).

(i) Details of the consultancy agreementsto be novated.

@iti)  Any specia features involved such as departures from the standard
novation agreement forms shown at Appendices A and B. The department
should ensure that any changes to the standard novation agreement form
shall be agreed with the Legal Advisory Divison (Works) of the
Environment, Transport and Works Bureau.

ETWB TCW No. 3/2005 Page 3 of 16



15. The Secretary will then circulate to all concerned departments for their
agreement to t he proposed novation.

16. If only one department is involved in the novation process, the department
will follow up all issuesrelated to the novation.

17. In the event that two or more departments are involved in the novation
process, the Secretary will facilitate as a coordinator between the concerned departments,
and the outgoing and new consultants. The department which holds the greatest
outstanding consultancy fee (including additional Services already ordered) for those
consultancy agreements requiring novation will be responsible for the logistica
arrangement for the novation procedures including the checking of documents on
authorized signatories, preparation of standardized novation agreement forms, and where

applicable arranging venue for signing of novation agreements.
% er consultancy
tion agreements

% On the same date.

18. Separate novation agreements should be drawn
agreements for and signed by the individual departmeg
covering al consultancy agreements to be novated should

19. Sufficient copies of originaly s
prepared, one each to be retained by the concer. tments, the outgoing consultant
n agreement should be sent to
the Secretary and the Director of Audi working days from the date of

execution.

20. In the case @ CC ntending to wind up his business and
proposing novation of onl t all of his consultancy agreements, the
procuring department shal
bond as set out in
21. Il notify the concerned departments upon receiving
request for novation from g'consul tant. A consultant who has requested for novation of
consultancy agreem nder paragraph 6(ii) shall not be invited to bid for or be
awarded any further consultancies. Similarly, bids submitted by consultants who engage
such a consultant as a sub-consultant should not be considered. Nevertheless, the
consultants may propose a change of sub-consultants if the deadline for notification of
change has not been lapsed. For clarity, such requirements should be set out in the
Invitation letters for consultancy proposals.

22. The consultant shall be removed from the AACSB List of Consultants, the
EACSB Consultants' Service Directory and other relevant lists/directories maintained by
the departments. Reinstatement to the lists/directories shall not be allowed even if the
consultant decides afterwards not to wind up for whatever reasons.

ETWB TCW No. 3/2005 Page 4 of 16



23. Departments should also notify the concerned agencies (such as MTRC
and KCRC) of the proposed novation if they have consultancies entrusted to these
agencies, which have been awarded to the outgoing consultant.

Novation Agreement

24. A novation agreement is a tripartite agreement entered into by the
Employer (Government), the Consultant (outgoing consultant) and a third party (new
consultant), whereby the Consultant is released from and the third party assumes all the
Consultant’ s obligations and rights under the stated consultancy agreement. The two
standard forms of novation agreement are shown at Appendices A and B. More than
one consultancy agreements may be included in a novation agreement. All three parties
should normally execute the novation agreement for all these cori€ultancy agreementson
the same date.

Insurance and Other Checks

25. Where insurance is required for cy agreement and if the
consultancy agreement isto be novated then an4g policy must be provided by the

third party, in the contractually required fo r tothe execution of the novation
agreement

Effect on Consultants Pe p@Ree Recand

26. Q ases mentioned in paragraph 6(ii), the past

performance recor I1Mg consultant will be regarded as the performance of
igeration of its future bids for Government consultancies
ds will include, among others, the performance reports,
performance indeX, and caiviction records of offences under the Immigration Ordinance
(CAP. 115), Emplo Ordinance (CAP. 57), Water Pollution Control Ordinance
(CAP. 358), Waste Disposal Ordinance (CAP. 354), Dumping at Sea Ordinance (CAP.
466), Air Pollution Control Ordinance (CAP. 311), Ozone Layer Protection Ordinance
(CAP. 403), Noise Control Ordinance (CAP. 400), Environmental Impact Assessment
Ordinance (CAP. 499), and other ordinances.

and such past péifo

ETWB TCW No. 3/2005 Page5 of 16



Updating of AACSB and EACSB Handbooks

27. The AACSB and EACSB Handbooks will be updated in due course to
Incorporate the requirements set out in paragraphs 21 and 22.

(CSWai)
Deputy Secretary for the Eny,
Transport and Works (

ETWB TCW No. 3/2005 Page 6 of 16



Appendix A

Novation Agreement

THIS AGREEMENT is made on the day of (month and year)

BETWEEN THE GOVERNMENT OF THE HONG KONG SPECIAL ADMINSTRATIVE
REGION (hereinafter called the "Employer")

of the first part, and

[Insert name of Company A] whose registered officeis at [ ] (hereinafter
called the "Consultant™) of the second part and

[Insert name of Company B] whose registered officeis at [
called the "New Consultant™) of the third part.

] (hereinafter

WHEREAS-

(&  The Employer and the Consultant have
supplementary agreement(s) thereto if
Agreement(s)") for the provision of certai
described and known as

into {an) agreement(s) including
ter called the "Consultancy
and the execution of certain works

[GIVE DETAILS OF EACH C CY AGREEMENT TO BE NOVATED,

T NUMBER, DATE AND TITLE] [, and as

(b) The Con 0 be released and discharged from the Consultancy
mployer has agreed to release and discharge the Consultant
upon the term e New Consultant's agreement to perform the Consultancy
Agreement(s) and to be bound by the terms of the Consultancy Agreement(s) in place

of the Consultant.

NOW IT ISHEREBY AGREED ASFOLLOWS: -

1. The Consultant hereby agrees to transfer absolutely to the New Consultant the
Consultancy Agreement(s) and the full benefit thereof and all remedies for enforcing
the same and the New Consultant undertakes to be bound by and observe and perform
the terms, conditions and covenants of the Consultancy Agreement(s) on the part of
the Consultant to be observed, performed and satisfied in every way as if the New
Consultant were named a party to the Consultancy Agreement (s) in substitution for the
Consultant and the New Consultant undertakes to assume all liabilities and to satisfy

# The details of the agreements may be presented in a separate schedule.
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al claims and demands whatsoever arising ou of or in respect of the Consultancy
Agreement(s).

2. The Employer hereby releases and discharges the Consultant from the further
performance of the Consultancy Agreement(s) and from all clams and demands
whatsoever arising out of or in respect of the Consultancy Agreement(s) and accepts
the liability of the New Consultant to perform the Consultancy Agreement(s) in lieu of
the liability of the Consultant.

3. The New Consultant hereby covenants with the Employer to fulfil and discharge the
terms, conditions and covenants of the Consultancy Agreement(s) in every way as if
the New Consultant were named a party to the Consultancy Agreement(s) in
substitution for the Consultant and the Employer hereby covenants with the New
Consultant to be bound to the New Consultant to observe and perform the terms,
conditions and covenants of the Consultancy Agreemen on the part of the
Employer to be observed and performed and hereby ack
Consultant is entitled to the full benefit of the Consultancy

IN WITNESS whereof this Agreement has been execu n the date first above
written.

SIGNED SEALED AND DELIVERED

for and on behalf of

THE GOVERNMENT OF THE HONG KQNG
SPECIAL ADMINISTRATIVE REGIO,

by (name and appointment of officer)

in the presence of : -

Nt N N N N N N N

*THE COMMON SEAL*!
[insert name of the C
was affixed hereto
in the presence of -

Director/Secretary

N/ N N N N N N N N N N N N

OR

ETWB TCW No. 3/2005 Page 8 of 16



*SIGNED, SEALED AND DELIVERED? )
for and on behalf of and as lawful atorney )
of [insert name of the Consultant] )
under power of attorney )
dated[ Jby[ ] )
in the presence of - )
)
)
........................................................................ )
[Name]
[Occupation]
OR

*SIGNED, SEALED AND DELIVERED®
by [insert name of the Consultant]
in the presence of -

[Name]

[Occupation]
XECutes the agreement through its common seal.

Notes (for the preparation of 1§ In the engrossment of this Agreement)
1 For use where the Con
t executes through an attorney.

3. For use where the
partnership, all

sultant is a sole proprietorship or a partnership. In the case of a
ners thereof shall execute.

* Repest the appropriate form for execution by the New Consultant.
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Appendix B

Novation Agreement for Unincor porated Joint Venture

THIS AGREEMENT is made on the day of (month and year)

BETWEEN THE GQOVERNMENT OF THE HONG KONG SPECIAL ADMINSTRATIVE
REGION (hereinafter called the "Employer")

of the first part, and

[Insert name of Company A] whose registered officeisat | ] ad

[Repeat the names and registered offices of the other participants of the unincorporated joint
venture] (together trading as [insert the name of the unincorpgyéedgioint venture] and

] and

[Repeat the names and registered offices of the oth
joint venture] (together trading as [insert name of rporated joint venture] and

the third part.

WHEREAS-

(@ The Employer and the SUIE tered into (an) agreement(s) including any
supplementary agreemel @ o If any (hereinafter called the "Consultancy
Agreement(s)") for the PleVIG@iQN @i'certain services and the execution of certain works

described and k
[GIVE DEIAI CONSULTANCY AGREEMENT TO BE NOVATED
GIVING CO CY AGREEMENT NUMBER, DATE AND TITLE] [, and as

upon the terms, conditions and covenants therein specified.

(b) The Consultant wishes to be released and discharged from the Consultancy
Agreement(s) and the Employer has agreed to release and discharge the Consultant
upon the terms of the New Consultant's agreement to perform the Consultancy
Agreement(s) and to be bound by the terms of the Consultancy Agreement(s) in place
of the Consultant.

NOW IT ISHEREBY AGREED ASFOLLOWS: -

# The details of the agreements may be presented in a separate schedule.
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1 The Consultant hereby agrees to transfer absolutely to the New Consultant the
Consultancy Agreement(s) and the full benefit thereof and all remedies for enforcing
the same and the New Consultant undertakes to be bound by and observe and perform
the terms, conditions and covenants of the Consultancy Agreement(s) on the part of the
Consultant to be observed, performed and satisfied in every way as if the New
Consultant were named a party to the Consultancy Agreement(s) in substitution for the
Consultant and the New Consultant undertakes to assume all liabilities and to satisfy
al claims and demands whatsoever arising out of or in respect of the Consultancy
Agreement(s).

2. The Employer hereby releases and discharges the Consultant from the further
performance of the Consultancy Agreement(s) and from all claims and demands
whatsoever arising out of or in respect of the Consultancy Agreement(s) and accepts
the liability of the New Consultant to perform the Consultancy Agreement(s) in lieu of
the liability of the Consultant.

3. The New Consultant hereby covenants with the Employer
terms, conditions and covenants of the Consultancy Agieeg
the New Consultant were named a party to the @
substitution for the Consultant and he Employeiahe

every way as if
Agreement(s) in

and perform the terms,
conditions and covenants of the Consultancy Afgree on the part of the Employer

4. Each of | :
severally bound by the terms of

* agrees to be jointly and
Agreement(s).

d |V agrees to be jointly and
severaly bound by théy S Is Agreement and the terms of the Consultancy

IN WITNESS
written.

or thisigreement has been executed as a deed on the date first above

SIGNED SEALED AND DELIVERED

for and on behalf of

THE GOVERNMENT OF THE HONG KONG
SPECIAL ADMINISTRATIVE REGION

by (name and appointment of officer)

in the presence of : -

N N N N N N N N N N

" Insert the names of the participants comprising the Consultant.
Y|nsert the names of the participants comprising the new Consultant.
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*THE COMMON SEAL* of

[insert name of the participant]

of the [insert name of the Consultant]
was hereunto affixed

in the presence of -

Director/Secretary

N/ N/ N N N N N N N N N N N N

*SIGNED, SEALED AND DELIVERED?
for and on behalf of and as lawful attorney
of [insert name of the participant]

of the [insert name of the Consultant]
under power of attorney

dated[ Jby[ ]

in the presence of -

N Nl N N N

[N ame] ......................................
[Occupation]

*SIGNED, SEAL IVERED®
by [insert name of the partj
of the [insert name of
in the presence of -

N N N N N N N

[Name]
[Occupation]
Notes (for the preparation of but not inclusion in the engrossment of this Agreement)

1. For use where an individua joint venture participant which is an incorporated
company executes under its common sedl.
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2. For use where an individual joint venture participant, whether a firm or an
incorporated company, executes through an attorney.

3. For use where an individual joint venture participant of the Consultant is a sole
proprietor or is a partnership itself. In the case of a partnership, all partners thereof
shall execute.

* Repeat the appropriate form for execution by each participant of the New Consultant.
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Appendix C

On-demand Performance Bond

GOVERNMENT OF THE HONG KONG SPECIAL ADMINISTRATIOVE REGRION

BOND
BY THIS BOND dated the day of [ ]
We [ insert name of Consultant | whose registered officeisat [ ]
(the “Consultant™) and [ ]

whose registered office or place of businessis at

(the “Surety”) are irrevocable and unconditionally bound to the Goveriiaent of the Hong Kong

Specia Administrative Region (together with its successors and assigg Eli “Employer”) in the
O

sum of | ] (the “Bonded Sum”) for payment of which su tant and Surety
bind themselves their successors and assigns jointly and se cgordance with the
provisions of this Bond.

WHEREAS

(A) The Employer and the Consultant have entg
(“Agreements”), namely, [details of the consig

ber of consultancy agreements
eements).

(B) The Consultant wishes to assigg caef _tfle Agreements, namely, [details of the
consultancy agreements to be nOWat { Way of novation to another person but to
continue to perform the A0réeme amely, [details of the consultancy agreements

(C) The Employ aion of some of the Agreements referred to in Recita B
[z the novation agreement and to the condition that the

performance ofthe oth Agreements referred to in Recitd B above by the Consultant.

NOW THE TERMSAND CONDITIONS of thisBond are-

1.  Where applicable, words and expressions used in this Bond shal have the meaning
assigned to them in the Agreements.

2. The Surety shal upon demand made by the Employer in writing from time to time or at
any time and without proof or conditions or contestation of any conditions on the
Employer pay to the Employer the sum or sums mentioned in the said demand up to the
amount of the Bonded Sum. For al intent and purposes, the parties hereto acknowledge
and agree that this bond is an on-demand bond and shall be construed accordingly.

3.  Theliability of the Surety under this Bond shall remain in full force and effect and shall
not be affected or discharged in any way by and the Surety hereby waives notice of -
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(@ any suspension of any of the consultancy, variation to or amendment of the
Agreements (including without limitation extension of time for performance) or any
concession or waiver by the Employer in respect of the Consultant’s obligations
under the Agreements,

(b) thetermination of the Agreements or of the engagement of the Consultant under the
Agreements resulting from default by the Consultant under the Agreements;

(c) any forbearance or waiver of any right of action or remedy the Employer may have
againgt the Consultant or negligence by the Employer in enforcing any such right of
action or remedy;

(d) any other bond, security or guarantee held or obtained by the Employer for any of
the obligations of the Consultant under the Agreements or any release or waiver

thereof;

(¢) any act or omission of the Consultant pursuant to any o agements with the
Surety;

(f) theissueof any certificate of completioninr art offthe consultancy;

(9 theissueof any certificate of achievemen

The liability of the Surety under this Bol
events first occurs;-

(@ payment by the Surety of th
(b) acceptance by the£Emp

in full to the Employer; or
works and ddliverables to be carried out by

the Consultant as reement as assigned.
The Employer shall be ign the benefit of this Bond at any time without the
consent of th ired.

(@ uponthe EMProyer at [ ], marked for the attention of [ 1;

(b)  upon the Surety at ] Hong Kong. [Note 1].

The Employer and the Surety may change their respective nominated addresses for service
of documents to another address in Hong Kong but only by prior written notice to each
other. All demands and notices must be in writing.

This Bond shall be governed by and construed according to the laws for the time being in
force in Hong Kong and the Surety agrees to submit to the non-exclusive jurisdiction of
the courts of Hong Kong.

In this Bond, “Hong Kong” means the Hong Kong Specia Administrative Region.
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IN WITNESS whereof this Bond has been executed as a Agreement on the date first above
written.

THE COMMON SEAL OF
[ ]

was affixed hereto in
the presence of -

N N N N’

Director

Director/Secretary
OR

SIGNED, SEALED and DELIVERED [Note2] by
The [Consultant/Surety] by [ ]

its lawful attorney under power of attorney

dated [ ]

)
)

in the presence of:

N N N N’

[Name] )
[Occupation] )
[Address]| )

NOTES: (for preparati iNGusion in the engrossment of this performance bond)

in Hong Kong.

the bond throug orney.
3. The Consultant must execute the bond as well as the Surety.
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